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Onsoz

ONSO0Z

2012’de demokratiklesme ile anayasa arasindaki baga iliskin yogun tartismalarin
yasanacagl bir donemden gececegimizi 6nceden biliyormuscasina, Yesiller/EFA
Grubu ve Heinrich Boll Stiftung Dernegi Tiirkiye Temsilciligi 1-2 Kasim 2010
tarihinde “Yeni Anayasa Isiginda Tiirkiye’de Demokratiklesme Siireci” bashkl
bir kamu tartismasi diizenledi. Akabinde, biiylik 6nem tasiyan bu kamu tartis-
masinda yapilan sunumlar yayinlamaya karar verdik.

Yeni anayasaya olan ihtiyag, panelde yapilan tiim katkilarda ifade edilmis
olup, bugiin Tiirkiye’de bu ydonde ortak bir sagduyu var gibi goriinmektedir.
Héléne Flautre bu ihtiyaci su sézlerle belirtiyor: “Sayet Tiirkiye bugiin derin bir
anayasa tartismasi yapiyorsa, bunun sebebi mevcut anayasanin iilkenin sosyal,
siyasi ve kiiltiirel gerceklerine yanit veremiyor olmasi ve Tiirkiye ile Avrupa
Birligi (AB) arasindaki iligkiler acisindan bir engel teskil etmesidir”.

Mevcut anayasa sadece 1980 cunta yonetiminin otoriter ruhunu tasimakla
kalmiyor. Tiirkiye’de hakim olan siyasi sistemi anlatirken Bucchichio'nun de
dedigi gibi, mevcut anayasa vesayet altina girmis bir demokrasiye de yol agmustir.
Bu sistemin baslica 6zelligi, “demokratik ilkelere dayaniyor gibi goériinmesi,
ancak demokratik yollardan secilen organlarin bir anlamda askeriye, yiiksek
biirokrasi ve iist mahkemelerin himayesine alinmis olmasidir”. Bu durum,
Tiirkiye’de yargi ve polisin roliiyle ilgili son dénemde yapilan tartismalarda ifade
bulmaktadir. Katihmei bir demokrasiye déniisebilmek icin, halkin cezai islem
gorme veya hapse atilma riski olmaksizin fikirlerini 6zgiirce ifade etme hakkinin
garanti edilmesi gerekmektedir. Konferansin yapildig1 tarihte gézaltindaki-
lerin sayis1 bugliniin tepe noktalarina heniiz ulasmamaisti; ama yine de ifade ve
diislince 6zgiirliigii alaninda ciddi eksiklikler vardi. Hautala’'nin konusmasinda
belirttigi gibi, “her toplumda, ilerlemenin en énemli teminati canh kamu tartis-
masidir” ve “diisiincenin suc¢ haline getirilmesi, Tiirkiye’de insan haklarinin
hayata gecirilmesinin dniinde biiyiik bir engel olmaya devam etmektedir”.

Bugiin, 2011 genel secimlerinin ardindan, Tiirk parlamentosu yeni bir
anayasa yapmak icin calisiyor. Bircok gozlemci usule iliskin diizenlemeler
nedeniyle siirecin bagsarili olacagina inanmazken, genelde bircok insan da Tiirk
parlamentosunun demokratik acidan mesru bir anayasa hazirlama yetisinden
siiphe duymaktadir. Bu siiphe, Serap Yazici'nin kaleme aldig1 makalede acgikca
kendini gésteriyor: ‘...TBMM’de toplumun ¢ogulcu yapisini yansitan dengeli bir
temsil kompozisyonu olusturmak imkansiz olacaktir. Bu da, baslangicta, mesru-
iyet tartismalarinin sosyal bir sézlesme olmasi gereken yeni anayasanin hazirhk
siiresine golge diistirmesiyle sonuclanacaktir’.



Sezgin Tanrikulu'nun da isaret ettigi gibi, Tiirkiye, temel bir degisiklige
gitmemenin bir bahanesi olarak kendisinin “farkli” oldugu yoniindeki ortak
tavirdan vazgecmelidir. Bu mantalite degisimi gerceklesmeden, anayasal reform
yoniindeki ¢abalarin demokratik bir sistemle sonuclanmasi miimkiin olmaya-
caktir.

Bu yayinla amacimiz, Tiirkiye'de toplumun genis kesimlerini etkisi altina
alan anayasa tartismalarina katkida bulunmak ve demokrasi ile yeni anayasa igin
gereken kosullar arasindaki baga dikkat ¢cekmektir.

Heinrich Béll Stiftung Dernegi Tiirkiye Temsilciligi
Yesiller /[EFA Grubu
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GIANNI BUQUICCHIO, AVRUPA KONSEYI VENEDIK KOMiSYONU BASKANI

Acilis konusmasi-
Turkiye’nin yeni bhir anayasa
edinmesi gerekiyor

Bu konferansa “Avrupa’daki Tiirkiye” bashg: verilmesini ¢cok takdir ettim. Benim
sabit kanaatim sudur ki, bir yanda Avrupa Tiirkiye’yi Avrupa’nin ayrilmaz bir
parcasi olarak kabul etmeli, diger yanda ise Tiirkiye Avrupa standartlarina dogru
bir yénelimin ¢ogu zaman Tiirkiye'nin sorunlar1 acisindan en iyi ¢éziim olaca-
gin1 kabul etmelidir.

Ayrica, bana Tiirkiye icin yeni bir Anayasa meselesini kapsamli bir sekilde
ele alma firsat1 verildigi icin de memnunum. Biz Venedik Komisyonu’'nda Tiirki-
ye’deki 6zel anayasal meseleleri ele aldik ve bu baglamda yeni bir Anayasa
yoniindeki tercihimizi ifade ettik, fakat bu tartismay1 daha ayrintih sekilde gelis-
tirme firsatimiz olmadi hi¢. Ben bugiin bunu yaparken bilmelisiniz ki, sdyleye-
cegim seylerin bir¢cogu Komisyonumuz tarafindan onaylanan metinlere dayan-
miyor. Fakat oldukca eminim ki, buradaki séylemim, resmen sorulsa sdyleyece-
gimiz seylerle paralellik arz ediyor.

Esas konuya gecmeden 6nce, Venedik Komisyonu hakkinda birkac sey
soylemek istiyorum. Anayasa reformu tartismasi cercevesinde, Tiirk medyasinda
Venedik Komisyonu’'na bir¢cok atifta bulunuldu, fakat Tiirk toplumunun Komis-
yonumuz ve amaci hakkinda ¢ok net bir fikri oldugundan pek emin degilim.
Bunun sebebi, bizim Tiirk makamlari ile olduk¢a yakin bir tarihte isbirliginde
bulunmaya baslamis olmamizdir. Adalet Bakani'nin yakin bir tarihte Komis-
yonumuzdan, anayasa reformunun uygulamaya konmasi konusunda yardimci
olmas1 yoniindeki talebini memnuniyetle karsiladigimizi da bu vesileyle
belirtmek istiyorum.

Venedik Komisyonu Avrupa Konseyi’'nin anayasa danisma organidir. Her
bir {iye devletten gelen genellikle {iniversitede profesér veya kidemli yargic
konumunda bir bagimsiz uzmandan olusur. Bir¢ok Avrupa iilkesine —Orta ve
Dogu Avrupa’daki neredeyse tiim iilkeler ve Bat1 Avrupa’dan birkag iilke- anaya-
salarim ve ilgili mevzuati hazirlarken danismanlik hizmeti sunmus bulunuyoruz.
Bunu ilgili tilkenin veya Avrupa Konseyi biinyesindeki bir organin, genellikle de
Parlamenterler Meclisi'nin, talebi tizerine gerceklestirmekteyiz. Avrupa Konseyi
standartlarini ve ayni zamanda Avrupa demokrasilerinin ortak deneyimini temel
almaktayiz.



Bu sabahki oturumun bashg@ halihazirda Tiirkiye'nin yeni bir Anayasa
edinmesi gerektigini varsayiyor. Avrupa Konseyi Parlamenterler Meclisi gibi
diger Avrupa organlar tarafindan da paylasilan bu analize biz de katiliyoruz.
Bunun esasen iki nedeni var: mevcut Anayasa'nin kabul edilme kosullar1 ve
icerigi.

Anayasa’nin kabul edilme yontemine iliskin olarak, 1982 Anayasasi’nin Eyliil
1980’de meydana gelen askeri darbenin neticesi oldugu gercegini gormezden
gelemeyiz. Eyliil 1980’de Tiirkiye Biiyiik Millet Meclisi feshedildi ve yetkileri Milli
Giivenlik Konseyi'ne devredildi. Tiim yiiriitme yetkileri bu Konsey’in Bagkanina
devredildi. Anayasa, sivil rejime ve demokrasiye geri doniilmesine olanak saglan-
masi amaciyla da olsa, askeri yénetim déneminde hazirlandi.

Anayasa halk oylamasinda ezici bir cogunlukla demokratik bir bicimde kabul
edildi, fakat bu durum Anayasa’'nin kdkeninin askeri rejim déonemine dayan-
dig1 ve daha sonra gozler 6niine serecegim iizere, Anayasa nin ruhunun, kabul
edildigi donemi yansittig1 gercegini degistirmemektedir.

Bugiiniin Tiirkiyesi askeri rejim altindaki Tiirkiye’den ¢ok farkl. Ulke fiilen
her alanda muazzam bir gelisme kaydetti ve 6zellikle de yillardir siiregelen
bir demokratiklesme siireci bulunuyor. Bu nedenledir ki, tilkenin askeri rejim
sirasinda hazirlanmis bir Anayasa kapsaminda yasamay: siirdiirmesi uygun
gorinmuyor.

Fakat tabii en dnemlisi ise, Anayasa'nin maddi icerigi konusudur. Bence
bugtliniin Tiirkiyesi daha iyi bir Anayasa’y1 hak ediyor. Bu, su anki Anayasa’da yer
alan her seyin kotii oldugu ve degistirilmesi gerektigi anlamina gelmiyor. Aksine,
korunmasi gereken birtakim kazanimlar elde edildi. Oncelikle, 1982 Anaya-
sast’'nin birkac kez degistirilmis ve cesitli demokratiklesme paketleri ve Eyliil
ayinda yapilan referandum yoluyla kesinlikle iyilestirilmis oldugunu fark etmek
gerek.

Ikincisi, Tiirkiye isleyen bir parlamenter demokrasi kurmayi basarmis
bulunuyor. Bu alanda her sey miikemmel olmayabilir. Ornegin, Secim
Kanunu’'nda mecliste temsil edilmek i¢in getirilen barajin indirilmesi arzu edilir.
Fakat genel olarak parlamenter sistem iyi islemektedir ve Tiirkiye'ye istikrarh ve
demokratik bir devlet yonetimi saglamis bulunmaktadir. Dolayisiyla, farkl bir
sisteme, 6zellikle de baskanlik rejimine daha benzer bir sisteme yonelmek icin
hicbir hakl sebep gérmiiyorum. Aksine, boylesi bir degisiklik otoriter egilimlere
yol acabilir ve pekala demokratiklesme siirecinde bir geri adimla sonuglanabilir.

Uclinciisii, Anayasa laiklik, erkler ayriigi ve temel haklarin korunmasi gibi
bircok pozitif ilke icermektedir. Bu ilkelerin muhafazasi sarttir. Dolayisiyla,
mevcut Anayasa’da korunmasi gereken pozitif 6zellikler varsa, Tiirk demokrasi-
sinin Anayasa’yla baglantili olan isleyisinde sorunlar da mevcuttur.

Bu sorunlar her seyden 6nce, 1982 Anayasasi'nin siyaset bilimciler tarafindan
vesayet demokrasisi olarak adlandirilan son derece insicamli bir sistem kurmus
olmasi gerceginden kaynaklanmaktadir. Yani, demokratik ilkelere dayaniyor
gibi goriinen, fakat demokratik olarak secilmis organlarin bir tiir ordu, yiiksek
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biirokrasi ve yiiksek mahkemeler vesayeti altina sokuldugu bir sistem. Boyle bir
sistemin sahiden demokratik addedilmesi miimkiin degildir.

Demokrasi halka giivene dayanir. Halka, {ilkeyi yonetecek temsilcilerini
secme Ozglirliigii ve imkani verilmektedir. Hiikiimetin halkin iradesine ve temel
haklarini kullanmasina dayaniyor oldugu varsayimi en iyi sonuclar yarata-
caktir. Ozgﬁrlﬁkler bazen smirlandirilabilirse de, bu, kural degil istisna olmalidur.
Oysaki 1982 Anayasasi farkli bir kavrama dayanmaktadir. Anayasa’y1 hazirlayan-
larin g6z 6niinde tuttugu temel kaygi, devletin ve laik sistemin gerekirse halka
ve halkin sectigi temsilcilere karsi olacak sekilde korunmasiydi. Bu hayli eskilere
dayanan bir egilimdir. Tiirkiyeli bir akademisyen olan Ozan Erdzden’den alinti
yaparak ifade etmek gerekirse: “1961 Anayasast déneminde yargt bagimsizlig ve
tarafsizligr agisindan getirilen normatif giivenceler, tam anlamiyla demokratik
bir hukuk devleti perspektifiyle degil, Kemalist devrimin modernlesme projesine
muhalefet edenlerin genel oydan ¢ogunlugu elde etmeleri ‘riskine’ karsi emniyet
siibaplart olarak tasarlannustir. ... Daha bagstan itibaren devlet erkini koruma
amacina yonelerek, temel hak ve ozgiirliikleri iyice gerileten 1982 Anayasasi siste-
minde de ayni egilim daha da giiclenerek devam etmistir.”

Bu vesayet yaklagimini birka¢ érnek ile agmak istiyorum. Insan haklar
bakimindan, klasik hak ve 6zgiirliiklerin tamami Anayasa’da yer almaktadir.
Fakat Anayasa’y1 hazirlayanlarin bu haklarin halk tarafindan kétiiye kullanila-
bilecegi yoniinde bir korkusu oldugu epey aciktir. Karsimiza siyasi bir hakkin
ciktigl her yerde, devleti halka kars1 koruma giidiisiiyle asir1 ayrintili ve genis
kapsaml sinirlamalar bulunmaktadir. Bu yaklasim en c¢ok, temel hak ve hiirri-
yetlerin sinirlanmasina iligskin 13. maddenin ve temel hak ve hiirriyetlerin kétiiye
kullanilmamasina iliskin 14. maddenin 2001’de yapilan degisiklik 6ncesindeki
metninde bariz bicimdeydi.

Demokratiklesme paketlerinin bir pargasini olusturan cesitli Degisiklikler
metni muhakkak ki iyilestirmistir, ancak 6rnegin basin 6zgiirligii ile ilgili
maddede olmak tizere, temelde yatan haleti ruhiye halen varligini hissettirmek-
tedir. Bahsi gecen maddede yer alan higbir hiikiim aslinda Avrupa standartlarina
aykin degildir, fakat bu madde ile yaratilan genel izlenim, devletin béliinmez
biitiinliigliniin acik ara en 6nemli deger oldugu, basin 6zgiirliigiinden ¢cok daha
fazla onem tasidigi seklindedir. Dolayisiyla, Tiirk hakimlerin Devletin menfaati
ile ifade 6zgiirliigii arasinda denge gozetirken siklikla Avrupa Insan Haklar
Mahkemesi ictihadiyla celisen sonuclara varmasi sasirtici degildir.

Anayasa’nin Avrupa standartlarini hicbir sekilde yakalayamadig: duruma bir
ornek, siyasi partilerin kapatilmasi ve yasaklanmasi ile ilgilidir. Venedik Komis-
yonu bu konuda etrafli bir gériis benimsemistir; benim burada Komisyon'un
vardig1 sonuclar: yinelememe hic¢ gerek yok. Surasi acgiktir ki, anayasal reform
paketinin siyasi partilerin kapatilmasini daha gii¢ hale getiren kisminin referan-
duma sunulmak icin gereken ¢ogunlugu elde edememis olmasi esefle karsilan-
maldir.

Temel 6zgiirliiklere yonelik bu kisitlayici yaklasimin arkaplanina bakarsak,
Anayasa’nin Devlet’in temel amac ve gorevlerini ortaya koyan 5. maddesinin
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oncelikle Tiirk milletinin bagimsizlig1 ve biitiinliiglinden ve iilkenin béliinmezli-
ginden bahsedip, kisi haklarini ancak bundan sonra dillendirmesi gayet mantikli
goriinmektedir. Yani, insan haklar s6z konusu oldugunda, mevcut Anayasa
ana vurguyu temel haklarin tam anlamiyla gerceklestirilmesine degil, Devletin
korunmasina yapmaktadir.

Anayasa tarafindan getirilen insan haklari simirlama sebepleri tek basina itiraz
edilebilir nitelik tasimiyorsa da, bunlara asir1 agirlik yiiklenmektedir ve dolayi-
styla hakimler Devletin menfaatleri ile insan haklar1 arasinda denge gozetirken
Devletin menfaatlerine cok fazla agirlik yiikleme egilimi tasiyacaktir. Bu neden-
ledir ki, Tiirkiye'nin Avrupa Insan Haklar1 Mahkemesi éniinde ¢ok sayida dava
kaybeden tilkelerden biri olmasi sasirtic1 degildir. Anayasa nin kurumsal hiikiim-
lerinin bir kismi vesayet rejimini acikca yansitmaktadir. Anayasa referandu-
mundan 6nce Tiirkiye Biiyiik Millet Meclisi'nin Anayasa Mahkemesi’'nin olusu-
muna iliskin hig¢bir s6z hakki bulunmamasi hayli ¢arpicidir.

Tiirk Devleti son derece merkezi bir yapiya sahip olmay ve yerel yonetimlerin
rolii de ziyadesiyle az olmayi siirdiirmektedir. Yerel yonetim kavrami Anayasa
metninde dahi gegmemektedir, Idarenin Kurulusu bashkh altbéliim icerisinde
mabhalli idareler hakkinda tek bir madde bulunmaktadur.

Tiirk ordusunun sik siyasi bir rol oynadig1 da gayet iyi bilinen bir gercektir

-ki boyle bir sey diger Avrupa demokrasilerinde diisiiniilmesi imkéansiz bir

olgudur. Bu siyasi roliin Anayasa’da acik bir dayanagi bulunmamakla birlikte,
Anayasa yine de orduya ¢ok giiclii bir rol bicmektedir. Genelkurmay Baskaninin
konumuna anayasal bir dayanak saglamaktadir, Milli Giivenlik Kurulu’'nun rolii
2001’de yapilan degisikliklere ragmen giiciinii siirdiirmektedir ve askeri mahke-
melerin de cok saglam bir konumu bulunmaktadir. Bu mahkemelerin kararla-
rina karsi bir sivil mahkemeye itiraz miimkiin degildir.

1982 Anayasasi ile kurulan vesayet sisteminin mihenk tasini muhtemelen,
Anayasa’nin hicbir sekilde degistirilemeyecek birtakim ilkeler koyan ilk ii¢
maddesi olusturmaktadir. Bagka bazi Avrupa iilkelerinin Anayasalarinda da
degistirilemez hiikiimler var olmakla birlikte, Tiirkiye 6rneginde bu maddelerin
cok genis yorumlandig1 ve her tiirlii degisiklik ihtimaline kars1 kullanildig: goriil-
mektedir. Hatta bu maddeler, diger Avrupa devletlerinde esi benzeri gériilmeyen
bir tarzda, anayasal degisikliklere iliskin incelemeye dayanak olarak da kullanil-
maktadir.

Ozetlemek gerekirse, mevcut Anayasa askeri yonetim déneminde hazirlan-
mustir ve Devleti halka kars1 koruma amaci giiden bir vesayet rejimi kurmustur.
Anayasa’'nin sadece birka¢ hitkmii Avrupa standartlariyla celisiyorsa da, genel
yaklasim demokratik kalkinma ve kisi haklarindan ziyade mevcut Devlet yapila-
rinin korunmasina daha ¢ok vurgu yapmaktadir.

Tiirkiye’de Atatiirk devrinin modernlesme kazanimlarini ve devletin laik
niteligini koruma istegi bulunmasi kesinlikle anlagsilabilir bir durumdur. Ancak
bunun, demokrasinin gereklerini ve temel haklarin korunmasini ikinci plana
itmek icin bir sebep olusturmasi miimkiin degildir.
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Tiirkiye son yillarda ¢ok hizli bicimde kalkinmig bulunmaktadir ve kayde-
dilen ilerleme hayranlik uyandirmaktadir. Bundan dolayidir ki, Tiirkiye'nin,
halkina ve onlarin sectigi temsilcilere duydugu geleneksel giivensizligi birakip
liberal demokrasinin normal standartlarini benimseme zamani gelmis goriin-
mektedir.

Yeni bir Anayasanin kabulii Tiirkiye'nin bu adimi attiginin en agik isareti
olacaktir. Ancak, bu yeni Anayasa'nin toplum icerisinde genis bir mutabakata
dayanan, tiim vatandaslarin Anayasasi olmasi geregini de gozden kacirmama-
liy1z. Yani, yeni bir Anayasa kabul edilme siirecinin uzlasiya dayanmasi gerek-
mektedir. Yeni bir Anayasa yeni veya artan boliinmelere yol agmamaly, iilkeyi
biitiinlestirmelidir. Bu nedenledir ki, hem hiikiimetin bu siirece muhalefetin
de tam olarak, gercekten s6z hakki taninarak dahil olmasi yoniinde ciddi bir
isteklilik sergilemesi, hem de muhalefetin iyi niyetle katkida bulunmaya hazir
olmasi sart goriinmektedir. Ideal bir metin yerine, bir biitiin olarak toplum
tarafindan kabul edilmis bir Anayasa’ya sahip olmak daha énemlidir. Dolayisiyla,
yeni Anayasa metni hazirlanirken, hiikiimet ve ¢gogunluk en basindan itibaren
devletin laik niteliginin degistirilmesi yoniinde hicbir niyet bulunmadigini net
bicimde ortaya koymalidir.

Laiklik Tiirkiye'ye has bir 6zellik degil, ortak bir Avrupa ilkesidir. Farkh
bicimlerde yorumlanabilirse de, vazgecilmemesi gerekmektedir. Yani 6rnegin,
Anayasa’'nin degistirilemez ii¢ maddesi meselesinin tartismaya acilmasi genel
algiya gore Devletin laik niteliginden vazgecilmesi istegi ile baglantilandirila-
caksa, bu meselenin acgilmasi akillica olmayabilir. Farkli bir bicimde yorumla-
nacak olursa, bu maddeler modern liberal demokrasi ile bagdasir nitelikte de
goriilebilir. Bizim tercihimiz kesinlikle bu maddelerin olduklar gibi tutulmamasi
yoniindedir. Fakat toplum icerisinde yeni bir Anayasa ile ilgili mutabakat saglan-
masl icin bu maddelerin muhafazasi gerekliyse, bu 6demeye degecek bir bedel
olabilir.

Sonug olarak, Tiirkiye'nin demokratiklesme siirecini tamamlamasi i¢in
gercekten yeni bir Anayasa’ya ihtiyaci vardir. Mevcut Anayasa ge¢miste birtakim
hakl gerekgeleri olmus olabilecek, ancak artik Tiirk toplumunun gelisimine ayak
uyduramayan bir vesayet rejimi getirmektedir. Artik, iilkenin Avrupa standart-
larina uyan gercek bir liberal demokrasi haline gelmesinin zamanidir. Yeni bir
Anayasa kabul edilme siireci, toplum igerisinde genis bir mutabakata dayanmasi
gerektiginden, kolay olmayacaktir. Bu nedenledir ki hem hiikiimetin hem de
mubhalefetin sorumluluk bilinciyle davranmasi gerekmektedir ve Venedik Komis-
yonu gibi Avrupa kurumlarinin halkin giivenini arttirarak bu siirece katki sunabi-
lecegini umuyorum.
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HEIDI HAUTALA, AB INSAN HAKLARI ALT KOMISYONU BASKANI

Turkiye’deki anayasa reformu
daha ileri bir insan haklari
yaklasimi icin umut yaratiyor

Ulkedeki insan haklar1 durumunda anayasa referandumundan sonra iyilesme
yasanmasl kuvvetle muhtemel olmakla birlikte, herhangi bir gelisme elde edile-
bilmesi bakimindan kilit noktanin yeni hiikiimlerin etkili bicimde uygulamaya
konmasina bagh oldugunu diisiiniiyorum. Ayrica, iilkede insan haklarinin genel
durumundaki gelismelere iliskin memnuniyetimi ifade ettim, fakat bu durumun
uzaktan da olsa tatminkar addedilebilmesi icin dahi yapilmas: gereken daha
cok sey oldugunun altini ¢izdim. Istanbul’daki miizakeremize ve Alt komite’de
Tiirkiye’deki insan haklar1 durumuna iliskin son oturumumuza dayanarak, insan
haklar1 panoramasi ve yakin tarihte gerceklestirilen reformlar hakkinda birtakim
baskaca diisiinceleri paylagsmak istiyorum.

Anayasa reform paketi 12 Eyliil 2010’da kabul edildi. Bu paket 1982
Anayasasi’'nin 24 maddesinde degisiklikler ngdrmekte ve bir gecici maddeyi
kaldirmaktadir. Bu degisiklikler tiim diinyada, Tiirkiye'ye daha fazla demokrasi
gelecegine ve insan haklarina daha ¢ok saygi gosterilecegine dair timitler yesert-
mistir. Ancak, kaydedilen ilerlemelere karsin daha yapilacak ¢ok sey bulun-
maktadir. Avrupa Parlamentosu’nun Komisyon'un yillik raporu hakkindaki 10
Subat 2010 tarihli son karari, Kopenhag siyasi kriterleri bakimindan 6nem arz
eden mevzuatin uygulamaya konmasinda yetersizlikler yasandig: elestirisinde
bulunmaktadir. Avrupa Parlamentosu insan Haklar1 Alt komitesi 25 Ekim’de
Tirkiye’deki insan haklari durumunu goériigsmiistiir. Avrupa Parlamentosu
Uyeleri anayasal reforma igtenlikle kucak agmustir. Ancak bircok meselenin
acilen ele alinmasi gerektigi diisiintilmektedir: azinlik haklari; ifade ve medya
ozgtirliigii; tutuklu ve hiikiimliilere uygulanan muamele ve din 6zgiirliigii.

Anayasanin insan haklari ve demokrasi iizerindeki etkisinin titizlikle
kaydedilmesi onem tasimaktachir

AB, diger pek cok seyin yani sira, toplumsal cinsiyet ayrimciligini yasaklayan ve
0zel hayatin gizliligi hakkini ve genel olarak 6zgiirliikleri giiclendiren anayasa
degisikliklerini memnuniyetle karsilamistir. Hatta Avrupa Parlamentosu, karar-
larinda, Tirkiye'nin biiyiik anayasa reformunu harekete gecirmesinin 6nemini
defalarca vurgulamaktadir. Demokratik iilkelerde bile bunlar kolay meseleler
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degildir. Avrupa insan Haklar1 Mahkemesi'nde AB iiye devletlerindeki ayrim-
ciliga, 6zel yasamin gizliligine ve insan haklar ihlallerine iliskin pek cok dava
bulunmaktadir. Ancak, gecikmeler yasansa ve birtakim yanlis adimlar atilsa
da, AB iiye devletleri sicillerini giderek iyilestirmektedir. Uye devletler kendi
standartlarini gelistirmeye devam ederken, ayni seyi ortaklarindan da bekleme
hakkina sahiptir.

Gercekten de, Anayasa reformu insan haklar acisindan c¢ok biiylik 6nem
tasimaktadir. Aynimecilik yasagini, 6zel hayatin gizliligini ve insan haklarim
onemli 6lciide genisletmenin yani sira, yapilan degisiklikler insan haklari ihlal-
lerinin sorumlularindan hesap sorulabilmesi icin daha fazla imkan saglamak-
tadir. Ornegin, 6grendigimiz tizere, halihazirda halk arasinda, 1980 darbesinin
basini ¢eken General Kenan Evren’e suc isnat edilmesi yoniinde biiyiik bir istek
bulunmaktadir. Hiikiimetin alasagi edilmesinin ardindan, yarim milyonu askin
Tiirk iskenceye ugramis ve 51 kisi idam edilmistir. Anayasa degisiklikleri simdi
bu suglardan sorumlu generallerin kovusturulmasina imkan saglamaktadir. En
Oonemlisi de, Anayasa degisiklikleri yarginin temelden gézden gecirilmesini sagla-
maktadir. Bunun amaci yarginin bagimsizhiginin, tarafsizhiginin, etkinliginin ve
yetkinliginin genisletilmesidir. Yine, bu husus da demokratik olan ve olmayan
bircok iilkede kanayan bir yaradir.

Alt komitemiz sik, yargisal sikintilara, sorusturma ve yargilamanin yiiriitil-
mesi asamalarinda yetkili makamlardan yapilan miidahalelere ve yiikselen
elestirileri susturmak i¢cin mahkemece verilen diipediiz uydurma cezalara dair
haberler edinmektedir. Hakim ve savcilarin seffaf bicimde atanmasi yargi bagim-
sizliginin saglanmasi bakimindan kilit unsuru olusturmaktadir. Anayasa degisik-
likleri bu hususu saglamlastirmaktadir. Anayasa mahkemeleri tiim toplumlarda
menfaat dengelerinin korunmasi bakimindan hayati 6nem tasimaktadir ve
degisikliklerin bu mahkemeyi ve atamalardan sorumlu yargi organini genisletti-
gini gobrmek sevindiricidir. Reform ayrica Ombudsman kurumunu da getirmek-
tedir. Bu kurum hukukun stiinliigiiniin desteklenmesi bakimindan kilit bir rol
oynamaktadir ve dolayisiyla bu kurumun yaratilmasi ¢ok biiyiik bir memnuniyet
uyandirmaktadir.

Son derece 6nem tasiyan bir baska husus ise, Paris ilkelerine uygun bir
ulusal insan haklar kurulusu olusturulmasi vaadidir. Bu kurulus ayni zamanda
Iskenceye ve Diger Zalimane, insanlik dis1 veya Asagilayict Muameleye ya da
Cezaya Kars1 Birlesmis Milletler Sézlesmesi Ihtiyari Protokolii (OPCAT) kapsa-
minda ulusal 6nleme mekanizmasi olarak da hizmet verecektir. Bilhassa, cinsel
kimlik, engellilik ve etnik kdken temelinde ayrimciligin da artik ayrimcilik
yasagina dahil edilmesi alkislanmalidir. Ancak bir¢ok kesim, bu reformun azinlik
haklar1 acisindan eksikleri oldugu kanaatindedir. Kiirt yanlisi en biiyiik parti olan
Baris ve Demokrasi Partisi'nin (BDP) referandumu boykot ¢agrilarina genis bir
kesim tarafindan uyulmustur. Baris ve Demokrasi Partisi referandumun kendile-
rinin istedigi daha kapsaml siyasi ve kiiltiirel 6zerklik meselelerini ele almadig:
diistincesindedir. Bu uyusmazlik, elbette ki, Tiirkiye’deki Kiirt azinligin haklarina
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dair temelde yatan ¢ok daha biiyiik bir sorunun bir yansimasidir sadece. Kiirt
sorunu ¢oziilene dek, tiim ilerlemeler en hafif tabirle ciliz kalmaktadir.

Bu hilgiler is1ginda, iilkedeki genel insan haklari durumunu kayda almak
gerekmektedir

10 Mayis'ta yapilan Genel Periyodik Incelemesinde, Tiirkiye delegasyonu
gectigimiz on yil boyunca insan haklar1 korumasinda énemli adimlar atilmis
oldugunu vurgulamis ve daha baska hukuki ve idari tedbirlere ihtiya¢ bulundu-
gunu kaydetmekle birlikte, bu cabalarim siirdiirme yoniindeki kararliligini ve
siyasi iradesini dile getirmistir.

Nitekim Avrupa Komisyonu’'nun Tiirkiye hakkindaki 2009 tarihli ilerleme
raporuna gore, insan haklar1 durumu halen Tiirk yetkililer tarafindan biiyiik bir
¢aba sergilenmesini gerektirmektedir.

Ifade ozgiirliigii tiim demokrasilerin temel tasidir ve dolayisiyla bu
noktaya gereken deger verilmelidir

Hareketli siyasi tartisma her toplumda ilerlemenin en 6nemli tek giivencesidir.
Tiirkiye'deki tartisma giderek daha agik ve elestirel olmakla birlikte, diisiincenin
sug sayilmast halen Tiirkiye'de insan haklarinin hayata gegirilmesi 6niinde biiyiik
bir engel olarak durmaktadir.

Tiirk Ceza Kanunu'nun (TCK) 301. maddesi (“Tiirkliigii alenen tahkir”i su¢
sayan) gozden gecirilmis olsa ve kovusturmalarda reddedilse de, Tiirkiye'deki
ifade 6zgiirliigii 6niinde muazzam bir kisitlama olusturmaya devam etmek-
tedir. Dahasi, Tiirk Ceza Kanunu'nun baska bir dizi hiikmii halen, seref ve kamu
diizeni gibi son derece gevsek kavramlar kullanarak, ifade ézgiirliigiiniin kisit-
lanmasinda kullanmilmaktadur. Tiirk hukuk mevzuati hala, ifade 6zgiirliigiinden
Avrupa Insan Haklart Sozlesmesi (AIHS) ve AIHM ictihadi ile uyumlu bicimde
yararlanilmas: icin yeterli giivenceler saglayamamaktadir. Bu hukuki belirsizlik
gazetecileri, akademisyenleri ve diger yayincilar1 6ngoriilemeyen bir sekilde
kovusturmaya ve hatta mahktimiyete ugrama korkusuyla kendi kendilerine agir
sansiirler uygulamak zorunda birakabilmektedir. Oyle ki, gazetecilerin durumu
en agir1 gibi gériinmektedir. 700’den fazla Tiirkiyeli gazeteci, hapse girme tehdidi
iceren davalarla kars1 karsiyadir. Yakin bir tarihte Tiirkiye Gazeteciler Sendi-
kas1 (TGS) sayilar1 40’1 asan gazetecilerin derhal ve kosulsuz bicimde saliveril-
mesini talep etmistir. Gazeteler halen gecici olarak kapatilma islemleriyle karsi
karsiya kalmaktadir. Ayrica, Mayis 2008’den beri YouTube gibi internet sitele-
rine erisimin yaygin olarak engellenmesi de s6z konusudur; Facebook, Google,
Myspace.com ve baska sitelere kars1 da mahkemelerde siiregiden davalar bulun-
maktadir.
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i§kence Tiirkiye’de ciddi bir mesele olmayi siirdiirmektedir;

Hiikiimetin iskencenin 6nlenmesine iliskin hukuki giivencelere uyulma-
sin1 saglamak i¢in ¢aba sarf ettiginin farkindayim. Bu cabalarin yeterli olmadigi
aciktir. 2009 yilinda tilke tarihindeki en az sayida iskence ve kotii muamele iddia-
larinda bulunulmasina karsin, Insan Haklar1 Alt komitesi siire giden polis zulmii
ve gozaltinda k6tli muamele konusunda son derece {iziicii haberler almaktadir.
Tiirkiye Insan Haklar1 Vakfi (TIHV) 2009 raporuna gore, 2009 yilinda “sadece”
532 kisi iskenceye ugradig: iddiasinda bulunmus ve bunlardan altis1 gozal-
tinda 6lmiistiir. 2010 yilimn ilk alt1 ayinda 145 kisi iskence veya kotii muamele
konusunda basvurularda bulunmustur. Bunun yani sira, kétii muamele iddia-
larina iliskin olarak mahkemelerce bagimsiz adli tip doktorlar1 taninmamakta,
bu durum Tiirkiye’de bagimsiz adli tip hizmetlerinin gelisimini engellemektedir.
Adli tip incelemelerine avukatlarin katilmasina da izin verilmemektedir. Tiirkiye
OPCAT’e taraf degildir ve ben yetkili mercileri bu protokolii gecikmeksizin
onaylamaya kuvvetle cagirmaktayim. Tiirkiye ihtiyari protokolii onaylamayi
planlamaktadir, ancak bu onay 2005 ten beri geciktirilmektedir.

Fakat en onemlisi, Tlirk mahkemeleri giivenlik ve emniyet giicii mensuplarini
vatandaslara uygulanan kotii muameleden 6tiirii sorumlu tutmak konusunda
fazlasiyla isteksiz davranmaktadir. Emniyet personeline yonelik kdtii muamele
ve suiistimal suclamalarinin sonuc¢suz kalmasi cezadan muafiyet ortamin besle-
mekte ve iskencenin siirmesine yol agmaktadir.

Tiirkiye’deki azinhiklarin haklariyla da ilgilenilmesi ayni oranda onemlidir;

25 Ekim’de yapilan Insan Haklar1 Alt komitesi oturumunda Uyeler,
Tiirkiye’deki azinliklarin haklar1 konusunda hiikiim siiren duraganhktan otiirii
acikcasi son derece endiseli ve hiisrana ugramis goriindiigiinden, bu meseleyi
dile getirmek zorundayim. Hiikiimet'in Kasim 2009’'da mecliste, Tiirkiye’'deki
Kiirtlerin insan haklarin1 destekleme taahhiidiinii aciklamasi, ilerleme isareti
olarak genis bir memnuniyetle karsilanmisti. Ancak Tiirkiye'nin yaklasimi kisit-
layic1 olmayi siirdiirmektedir. Tiirkiye BM Medeni ve Siyasi Haklar Uluslararasi
Sozlesmesine taraftir, fakat azinlik haklarina iligkin olarak koydugu cekinceler
kaygi uyandirmaktadir. BM Ekonomik, Sosyal ve Kiiltiirel Haklar S6zlesmesi'ne
egitim hakkiyla ilgili olarak koydugu cekinceler de ayni sekilde sikint1 yaratmak-
tadir.

Tiirkiye’nin Ulusal Azinliklarin Korunmasina iliskin Avrupa Konseyi Cerceve
Sozlesmesi’'ni veya Bolge veya Azinlik Dilleri Avrupa Sarti’'ni imzalamamis
olmasi da biiyiik bir hayal kirikligina sebep olmaktadir. Kiirtce radyo televizyon
yaymnciligi artmis olmakla birlikte, Demokratik Toplum Partisi (DTP — BDP’nin
onciilil) liyelerinin siyasi yasamda Kiirtceyi kullandiklar i¢in haklarinda cezai
kovusturmalar baslatilmis olmasini en agir bicimde kinamak durumundayim.
Siyasi yasamda Tiirkceden baska bir dil kullanilmasi Se¢im Kanunu ve Siyasi
Partiler Kanunu kapsaminda hukuka aykirdir, fakat buna dayanilarak nadiren
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dava acgilmaktadir. S6z konusu DTP tiyeleri hakkinda acilan davalar ne yazik ki,
Tiirkiye’de Kiirtce konusan kisilerin halen isyerlerinde, okullarda ve hastanelerde
kars1 karsiya kaldig1 bircok zorluga isabetli bir 6rnek olusturmaktadir. Temmuz
2009’da Yargitay Bassavcisinin birtakim DTP milletvekillerinin dokunulmaz-
liginin kaldirilmas: i¢in bagvuruda bulunmasi da keza ayni sekilde mazur
goriillemez bir durumdur. Bu milletvekillerine atfedilen suclar arasinda mecliste
Kiirtce konusulmasi da yer almaktadir.

Sonug olarak, Anayasa reformunun tam olarak etkisini géstermesi zaman
alacaktir. Anayasa'nin Tiirkiye’'de insan haklarini1 destekleyen hiikiimlerini tiim
yliregimizle kucaklayabiliriz. Ancak simdi karsimizdaki kilit nokta, bu reformun
tasidig1 bircok muazzam fikrin uygulamaya konmasidir. Hepimizin anladigi
tizere, daha yapilacak ve yapilmayacak pek cok sey bulunmaktadir. Tiirkiye
Avrupali ortaklan ile iyi bir igbirligi yiiriiterek, insan haklar1 alaninda somut
ilerleme saglayabilir. Bizler, Insan Haklar1 Alt komitesi olarak, bu ilerlemelerin
hep birlikte basarilmasina istirak etmek konusunda istekliyiz.
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HELENE FLAUTRE, AVRUPA PARLAMENTOSU - TBMM KARMA PARLAMENTO
KOMISYONU ES BASKANI

Yeni hir anayasa

Her iilkede degil, fakat bazilar1 i¢in “anayasa” bir nevi sihirli bir politik terim
gibidir. Avrupa demokrasi tarihinde 6nemli yeri olan Ingiltere, anayasa tanimayan
bir kurumsal yap1 ile demokrasinin en gelismis 6rneklerinden birini yasarken
iilkem Fransa’da anayasalar politik diizen, doniisiim, hatta devrimlerin sekillen-
digi abideler gibidir. Birinci Cumhuriyet ile baslayan bu siire¢ Besinci Cumhuriyet
icin de Anayasal bir politik doniisiimii simgelemektedir. Tiirkiye tarihini {istiin-
korii tanimak bile bu tilkede anayasa tartismasinin bir¢ok yonii ile Fransa tecriibe-
sini andiran nitelikler tagidigimi gérmek icin yeterlidir. Anayasalar Fransa ve Ttirki-
ye’de politik diizenleri sekillendirdikleri gibi, her zaman politik miicadelenin odak
noktasi olmustur. Bu tespit hizli bir déniisiim siireci izledigimiz son 20 yil, yani bir
bakima Tiirkiye'nin yakin tarihi ve bugiinkii politikas1 icin de gecerlidir.

Demokratik toplumlarda anayasalar sadece toplumsal bir uzlasmanin
politik ve kurumsal sembolii degil, bireylerin temel haklarinin garanti belgesi
gibi 6zellikler tasir, ama anayasa tartismalarina biraz yakindan bakmak, anaya-
salarin hukukcularin teknik yetenekleri ile sekillenemeyecek kadar politik bir
belge oldugunu gosterecektir. Bugiinkii Tiirkiye Anayasasi bu bakimdan ilging
bir 6rnek olusturmaktadir. Askeri darbe ortaminda kabul edilen 1982 Anayasasi,
1996 yilindan bu yana koklii degisiklikler gecirmis olsa da 12 Eyliil askeri darbe-
sinin sekillendirdigi otoriter politik ruhu yansitmakta, bireyin degil, devletin
giivenligini temel almaktadir. Bu Anayasa siyasi partileri, sendikalari, azinhk-
lar1, inang gruplarini, her tiirlii sosyal hareket ve etnik kimligi devletin giivenli-
gini tehdit eden unsur olarak algiladig: icin, toplumun politik, sosyal ve kiiltiirel
katmanlarini inkar eden bir goriisle sekillenmistir. Eger bugiin Tiirkiye’'de derin
bir anayasa tartismasi yasaniyorsa yiiriirliikkteki Anayasanin bu iilkenin sosyal,
politik ve kiiltiirel gercekleri ile ortiismedigi, demokratik toplumsal yapilanma
oniinde engel teskil ettigi icindir. Ayni sorun Tiirkiye ile Avrupa Birligi (AB) iliski-
lerinde de yasanmaktadir.

Tiirkiye’ nin AB tiyelik siirecinin basladig1 1999 yilinin Aralik ayindan basla-
yarak Briiksel’den de bu toplumsal doniisiim siirecini gormek miimkiindiir. Bu
siirec hizli bir ekonomik kalkinma, diinyaya acilan, demokratiklesen bir Tiirkiye
ile kendi ekonomik ve politik gerceklerini yansitan bir dis politikanin, kisaca
istikrarin etkinlestigini gosteriyor. Yalniz aynm1 zamanda Tiirkiye’'nin miizakere
siirecinde oldukca zorlandigini, bir¢ok miizakere baslhiginin, sendika ile toplu
sozlesme yasalarinda oldugu gibi, yiiriirliikteki anayasa engeline takildigini ve
gerekli reformlarin gerceklestirilemedigini de goriiyoruz. Son 10 yildir gercek-

19



lestirilen son degisiklikler bircok engeli kaldirmis olsa da Tiirkiye’nin mevcut
anayasa ile AB iiyesi olamayacagini vurgulamak, herhalde yanlis olmaz.

Sevindirici olan son bes yildir yasanan tartigsma siirecinde siyasi partilerden,
sendikalar ve isverenlere, {iniversitelerden, meslek kuruluslarina kadar genis bir
“yeni anayasa” mutabakati olustugu gibi, bu kurumlarin yeni taslaklar ile tartis-
may1 oldukca berraklastirmis olmasidir. Avrupa’nin demokrasi tarihine biraz
yakindan bakmak, Tiirkiye’de siirmekte olan toplumun tiim katmanlarinin katil-
dig1 anayasa tartismasinin 6ziinde bunun igerigi kadar 6nemli oldugunu goste-
recektir. Zira toplumun gerceklerini yansitan, genel olarak politik gerceklerine
cevap ve ¢6ziim olusturacak bir anayasa, sadece genis bir toplumsal katihimin
gerceklestigi demokratik bir siire¢ ile miimkiindiir. Siyasi partilere diisen
gbrev yeni anayasanin sekillenmesinde bu katilimi bir zenginlik kaynagi olarak
algilayip, anayasanin yazimina katihimini saglamaktir. Bu ylizden yeni anayasa,
parlamenter demokrasinin temel kurallar1 kapsaminda sivil toplumun da goriis
ve diisiincelerini alarak yazilmalhdir.

Bati1 Avrupa demokrasilerinde anayasalar ile ilgili oylamalarda {iicte iki
¢ogunluk aranmasi da bir bakima genis bir toplumsal mutabakat bilincinin
triintidiir. Hollanda gibi {ilkelerde iicte iki cogunluk yaninda anayasa degisik-
likleri icin iki donem parlamento onay1 gibi uzun bir siire¢ 6ngoriilmiis olmasi,
anayasanin tesadiifi cogunluk oylar ile degistirilmesini engellemeye yoneliktir.
Secimler ¢cogu zaman giincel olaylarin etkisi ile tesadiifi cogunluklar getire-
bilecegi gibi, cogunluk sisteminin etkin oldugu iilkem Fransa veya Ingiltere
de oldugu gibi, az oy farki ile meclis kompozisyonu tamamen farklh sekillene-
bilir. Tiirkiye’de de ylizde 10 barajinin sonuglar1 goz 6niine alinirsa, olasi ve iki
partinin temsil edildigi bir mecliste bir grubun ficte iki cogunlugu yiizde 40 gibi
bir oy potansiyeli ile yakalamas1 miimkiindiir. Halkin yiizde 40’11 temsil eden
bir parlamento grubunun oylarn ile kabul edilmis bir anayasa, demokratik bir
siirecin sonucu sayilsa da toplumun gerceklerini yansitmaktan uzak olacaktir.
Bu yiizden genis parlamenter mutabakat ve sivil toplumun katkisi, yeni anaya-
sanin sekillenmesinde en 6énemli unsurdur.

Sevindirici olan, bu tiir bir katihm siirecinin Tiirkiye’de yasanmakta
oldugudur. Siyasi partiler yaninda bircok sivil toplum kurulusunun anayasa
taslag ile kamuoyuna acilmasi, bu konudaki diisiince ve goriislerini dile getirdigi
gibi, siirece verdikleri 6nemi de vurgulamaktadir. Tartismaya sunulan anayasa
taslaklarina yakindan egilip genel bir degerlendirme yapmak kisa tutmak zorunda
oldugumuz bu sunum apsaminda miimkiin olmadig: gibi, Venedik Komisyonu
Bagkani Sayin Gianni Buquicchio’'nun sunumu ve diger degerli anayasa uzman-
lan tarafindan bu kitapgikta tartisilmaktadir. Biz yeni anayasanin mutlaka
toplumsal bir mutabakat ile ¢dziim bulmasi gereken {i¢ ana konuya, yani devlet
- birey iliskisi, inanc¢ 6zgiirliigii ve azinliklar konusuna kisaca egilmek istiyoruz.

Demokrasilerde temel unsur anayasanin bireyin temel haklarini esas almasidir.
Zira birey toplumun sadece temel unsuru degil, ayn1 zamanda siddet tekelini
elinde tutan, orgiitlii giic devlet karsisinda oldukga yalniz ve zayiftir. Demokrasi
sadece devletin siddet tekelini denetleyen ve bireyin temel haklarini esas alan bir
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anayasa ile miimkiindiir. Mevcut anayasanin en temel eksigi bu prensibe dayan-
mamasl, dayandigi maddelerde ise 6zgiirliikleri sinirlayici yaptirimlar ile torpiile-
mesidir. Yeni anayasa Tiirkiye'de bireylerin, din, dil, renk, inanc, diinya goristi,
cinsel yasam ve diger farkliliklarina saygili olmasi yaninda, bunlarin yasanmasini
garanti altina alan toplumsal bir senet olmay1 hedeflemelidir. Bir din ve mezhep
veya bir etnik grup ya da dilin etkin oldugu bir anayasa demokratik degildir.

Kiirt meselesinin ¢6ziimii Tiirkiye’de sadece toplumsal barisin bir geregi
degil, demokratiklesme siirecinin de 6n sartlarindan biridir. Avrupa’da tiim etnik
gruplarda izleyebilecegimiz gibi Tiirkiye'de de Kiirtler, kendi dil ile kiiltiirlerini
yasamak, kendi dillerinde iletisim ve egitim hakkina sahip olmak istiyor. Tiirkiye
Cumbhuriyeti, toplumun énemli bir béliimiinii olusturan ve ana dilde egitim gibi
temel haklar icin miicadele veren Kiirtlerin bu hakl istemlerine cevap veren bir
anayasa ile ¢6ziim yolunu acabilir. Yeni anayasa siireci bu acidan énemli bir
altyap1 ve adim olusturmaktadir.

Inang 6zgiirliigii ve laik devlet iligkisi de Tiirkiye’nin en énemli politik sorun-
larindan biridir. Ulkem Fransa’da 1905 Anayasasi ile devlet din iligkisini bugiin
hala gecerli laiklik prensibi etrafinda bulmustur. Tiirkiye’de basortiisii etrafinda
tartisilan bu sorun nerede ise tiim Avrupa demokrasilerinde ana meselelerden
birini olusturmaktadir. Din devlet iliskisinde Avrupa’da nerede ise her iilke
kendine 6zgii bir model gelistirmistir. Fransa’da oldugu gibi devleti dinlere
kars1 mesafeli durmaya zorlayan bir yapilanma yaninda, devleti inanc¢ gruplarini
desteklemekle yiikiimlii kilan modellere de rastlamak miimkiindiir. Tiirkiye’de
din devlet iliskisinde inan¢ 6zgiirliiglinii garantileyen bir denge bulmak zorun-
dadur. Siinni [slam’1 temel alan ve devlet biitcesinden destekleyen, ayn1 zamanda
denetleyen, tiim diger inanc gruplarini ise yok sayan bir laik devlet anlayisi inang
ozgiirliigiinii garantileyemeyecegi gibi, vatandaslarin esitligi ilkesini de sagla-
yamayacaktir. Devlet ya tiim inang gruplarina esit mesafede duracak ya da tiim
inang gruplarini destekleyecektir. Bu kapsamda en temel prensip, devletin birey-
lerin inanc 6zgiirliiglinii garanti altina almasidir.

Avrupa Birligi'nde giderek etkinlesen bolge politikasina deginerek sunumumu
sonuglandirmak istiyorum. Ulkem Fransa da Tiirkiye gibi merkeziyetci bir devlet
yapisina sahiptir. Bu yap1 son yillarda giderek gelisen bir bolge politikasi ile
yumusatilmis olsa bile Fransa'nin bolgeleri giliclendirme ve bir¢ok yetkiyi bolge
yonetimlerine aktarma karari, merkeziyetci karar siirecinin efektif olmadigi
gibi, vatandaslarin yasamlarinda uzak olmasindan kaynaklanmistir. Tiim veriler
ozellikle ekonomik ve kiiltiirel yasamda karar mercilerinin belediyeler veya
bolgeler bazinda gerceklesmesinin daha efektif oldugunu gostermistir. Yeni
anayasa AB {iiyeligine dogru yol alan Tiirkiye’de bolge ile belediyeleri giiclendiren,
demokratik yapilanma ve denetleme olanaklarini acan hedefler etrafinda sekillen-
melidir. Bolgeler etnik kimlikler temelinde sekillenmek zorunda olmadig gibi, her
bolgenin kendine 6zgii kiiltiirel dokusu bolge politikasinda etken olmak zorun-
dadir. Bolgelerin bu kiiltiirel dokulari her {ilke icin bir nevi zenginlik kaynagidir. Bu
ylizden bolge politikasi ve yeni anayasa Kiirt sorunu golgesinde degil, ekonomik,
sosyal, en 6nemlisi efektif ve demokratik idari kistaslar etrafinda sekillenmelidir.
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Turkiye’de demokratiklesme

Tiirkiye’de demokratiklesmeden bahsederken sizlere nutuk cekmek istemi-
yorum. Demokratik a¢ilim her {ilkede, her bélgede farkli bir gériiniime sahip
olmali. Fakat Tiirkiye'nin gelismis bir demokrasi seviyesine ulasmasi icin
oncelikle iilkede iyilestirilmesi gereken birtakim hususlar bulundugu aciktir.
Biz Yesiller agisindan demokrasi azami dneme sahip bir konu. Bizim agimizdan
demokrasi sadece, halkin daha sonra suclanacak kisiyi secme hakkindan ibaret
degildir; aym1 zamanda insan haklarina, yurttas hak ve ozgiirliiklerine saygi
anlamina ve dikkate alinma yoniinde adil bir beklenti icerisinde sesini duyurma
potansiyeli anlamina da gelmektedir.

Tiirkiye’de adil ve serbest secimler yapiliyor. Fakat bu yeterli degil. Beri
yandan da azinliklara yonelik ayrimciliktan, kadinlarin sirf kadin olduklarn igin
kars1 karsiya kaldig1 dezavantajlardan, normal bir hayat siiremeyen transseksii-
ellerden, eziyete ugrayan escinsellerden, Ermeni soykirimi éliimlerinin anilama-
masindan ve Tiirkliigii tahkir etti diye kisinin zulme ugrayabilmesinden bahse-
diyoruz.

Evet, epey bir ilerleme yasandigini da goriiyoruz. 301. madde hafifletildi,
Ermenistan’la bir tiir anlasma ortami var, Basbakan birkacg Kiirtce kelime 6grendi
ve yeni anayasanin olusturulmasini ve bagka birtakim olumlu girisimlerin yasan-
masini beklemekteyiz. Ben sizlere demokratik acilimin Avrupa kurumlarinda,
miizakere masasinin bu tarafinda nasil algilandigini anlatmak istiyorum; ki
AB’de yaratilan imaj hakkinda bir fikir edinebilesiniz.

Oncelikle, yapilan reformlarin genellikle kiiciik adimlardan ibaret olduguna
dair bir anlayis mevcut. Son derece memnuniyetle karsilanmis olsa da, tek bir
Kiirtce televizyon kanaliyla Kiirt kiiltiirel haklarinin saglanmadigi aciktir ve
ornegin anayasal reformlar bakimindan, bu reformlarin hayata gecirilme siireci
tam anlamiyla katilimeci bir nitelik tagimiyor.

Sonra, Ermenistan’la yapilan anlagsma ve Kirt acilimi gibi girisimlerin
bir¢cogu bakimindan cogkulu bir baslangi¢ yasandigi, fakat ardindan bunlarin
hicbir neticeye ulasmadan soniip gittigi kaydediliyor. Ve anayasal reformlar
sahneye cikar ¢cikmaz, diger tiim fikirler rafa kaldirilmis gibi gériiniiyor.

Ugiincii olarak, mecliste yer alip da esasen her seye “hayir” diyen muhalefet
partilerinin tutumu hakkinda yaygin bir inancgsizlik ve hayal kirikligi hiikiim
siirmekte. Son olarak, lehlerine olacak birtakim yasal degisiklikler yapildigi kabul
edilmekle birlikte, ister dini, ister cinsel, ister etnik, isterse de baska tiirlii azinlik-
larin ve bir azinlik konumunda bulunmayan kadinlarin durumu halen kotii
gortintiyor.
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En son olarak da Dogan Grubu ve Ergenekon gibi davalarin nasil yorumlan-
mas1 gerektigi konusunda biiyiik bir kafa karisiklig1 yasanmaktadir. Tiirkiye'de
olan biten ve olup bitmekte olan seyler AB’deki bircok kesim tarafindan iste bu
sekilde algilanmakta. Bu konuda kendi diisiincelerimden bazilarini da sizlerle
paylasmak istiyorum. Oncelikle, kanimca demokratik aciimin daha ileriye tasin-
masi gerekiyor. ivmenin ve dinamigin gevsetilmemesi i¢in bunun hizh bir sekilde
yapilmasi gerek.

Fakat bunun i¢in kanunlara dogru maddelerin konulmasi yeterli olmaz.
Tiirkiye’deki insanlarin yasal degisikliklerden fiilen yararlanabilmesi icin
Tiirkiye’'nin yogun bir bicimde uygulamaya odaklanmas gerekiyor. Ikincisi —ki
Yesillerin yillardan beri soyledigi bir sey— makyaj kabilinden birkac¢ degisiklik
yapilmas: demokratik bir anayasa olusturulmasi i¢in yeterli degil. Mevcut
anayasa yiuriirliige kondugunda, devleti kendi vatandaslarindan korumak
amacini tastyordu. Demokratik bir anayasanin devlet karsisinda bireylerin hakla-
rin1 korumasi gerekir. Fakat yeni bir anayasa bakimindan, bu anayasanin hayata
gecirilme siireci de son derece 6nemlidir; hatta bizzat siirecin sonucu kadar
Oonemlidir.

Yeni anayasada kutsallastirilmasi gereken sey ifade 6zgiirliigiidiir. Basin
Ozglirliigii veya ifade 6zgiirliigli aleyhinde hicbir madde bulunmamasi tek basina
yeterli degildir. Bu 6zgiirliiklere yonelik acik giivenceler istiyoruz. Bir hakareti,
hakaretin ne oldugunu tam anlamiyla tanimlamadan cezalandirilabilir kilmak
gibi bir muglaklik anayasada yer almamalidir. Basin 6zgiirliigii ve ifade 6zgiir-
liigii demokrasinin temel taslarindan biridir.

Baris da dyle: Kendi icinde siddetli bir catisma yasayan bir toplumda demok-
rasinin pesine diismek ¢ok zorlu bir is. Herkesin demokratik haklarindan tam
anlamiyla yararlanabilmesi icin baris gerekli, fakat baris1 saglamak icin de
demokrasi gerekli. Kiirt meselesinin askeri bir yanita degil; siyasi, toplumsal
ve demokratik bir yanita ihtiyaci var. Bu catismanin ¢dziimlenmesi ordunun
etkisini de cok daha azaltacaktir; ki boylesi bir gelisme bir baska alengirli
meseleyi olusturan Kibris acisindan da olumlu etkiler dogurabilir.

Demokrasi hakkinda daha bagka birgok sey sdylenebilir: Ornegin kiigiik
partilere de adil sans taninmalidir; aktivistler yargilanmamali, bilakis ddiillendi-
rilmelidir vs.

Ancak son olarak tek bir noktaya parmak basmak istiyorum: Bunu ne icin
yapiyoruz sorusuna, Avrupa Birligi icin mi, daha iyi bir imaj ¢cizmek icin mi ya da
sonraki secimler icin mi?

Bunlardan hicbiri tek basina kotii bir amag olusturmuyor, fakat yeterli de
degil. Tiirkiye’de demokrasiye Briiksel’de yasayan bizlerin degil, burada yasayan
insanlarin ihtiyaci var. Bu nokta netlik kazanirsa, insanlar katilabileceklerini
hissettikleri ve bu katilim da memnuniyetle karsilandig siirece, onlar1 bu yolcu-
luga cikartmak hi¢ de zor olmamalidir.
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Yeni anayasa Turkiye igin
olmazsa olmaz

Yeni anayasa Tiirkiye icin olmazsa olmaz bir noktaya gelmistir. Konugmalar1
dinlerken, esasinda neden yeni bir anayasa yapamadigimiz da ortaya cikiyor.
Yani, ona konusmamin icerisinde deginecegim ama bundan dnce birkac tespitte
bulunmak isterim.

Cumbhuriyet tarihimizde yaptigimiz anayasalara baktigimizda; 1924,
daha savas yeni bitmis, olaganiistii sartlar var, Tiirkiye yikilmis, tas iistiine tas
kalmamis, béyle bir donemde yapiliyor 1924 Anayasasi. 1961’e baktiginizda
darbe yapilmis. Darbecilerin icazetiyle bir araya gelenler, 1961 Anayasasi’ni
yapiyor. 1982’ye baktiginizda da ha keza ayni usulde yapiliyor. Yani bir, bugiine
kadar Tiirkiye Cumhuriyeti demokratik bir ortamda, herkesin kendisini hiir
hissettigi bir noktada ve katkisim1 sundugu bir anayasay1 maalesef hayata gecire-
memistir.

Bizim esasinda anayasa noktasinda en cok oviilen 1961 Anayasasi’dir.
Esasinda en kotii anayasalardan birisidir. 1982 Anayasasi ise 1961’in tamam-
layicisidir. Ciinkii demokrasiyi vasi tayin eden ilk anayasa 1961 Anayasasi’dir.
Baktiginiz zaman; Milli Giivenlik Kurulunu kuran 1961 Anayasast’dir. Yargidaki
birligi ortadan kaldiran 1961 Anayasast’dir. Anayasa Mahkemesi'ni kuran 1961
Anayasasr’dir. Esasinda milli irade {izerindeki vesayet miiesseselerini kuran
1961 Anayasasi olmustur. Temel hak ve hiirriyetlerle ilgili ilk amalar1 kullanan ve
anayasayl “amayasa’ya ¢eviren yine odur.

1982 Anayasasi’'na baktiginizda, esasinda 1961’de eksik kalan bir takim
tahkim edilecek yerleri tahkim eden bir anayasa goriiyorsunuz. Mesela Askeri
Yiiksek idare Mahkemesi 1961’de yoktur ama 1982 onu getirip koymustur.
Orda olmayan baska miiesseseleri de 1982 Anayasasi getirip ihdas etmistir ve
ayn1 anlayis1 muhafaza etmistir. O nedenle biz Ak Parti olarak sunu soyliiyoruz:
“Tiirkiye’'nin demokrasisine ve insanlarina vasi tayin etmeyen bir anayasaya
ihtiyag var.”

Oncelikle, hicbir vasiyi anayasaya koymamak lazim. iki, bizim bu anayasay1
herkesin kendisini hiir hissettigi bir ortamda énkosulsuz, 6nyargisiz, 6n kabulsiiz
oturup konusacak bir ortamin olusmasina ihtiya¢ var. Biz hep bunu soylii-
yoruz, yani bir araya gelelim, “Bizim yeni bir anayasaya ihtiyacimiz var” diyerek,
nasil olacagini konugalim. igerigini konusalim. Diinyada bunlar nasil yapilmis,
onu tartisalim. Zaten pek cok iilkede bunlarin usulleri, yapilis sekilleri var.
Tiirkiyemiz’'in tecriibeleri ve teoride pek cok sey var. Bunlarin hepsini beraber
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degerlendirelim ama biz 6nyargisiz, dnkosulsuz, 6n kabulsiiz oturalim, bu isleri
en genis anlamda miizakere edelim ve sonucunda ortaya cikan yeni anayasay1
beraber hayata gecirelim.

Yanliz biz bunu s6yledigimizde, bizim hemen karsimizda sdylenen sozler
birtakim sartlar konuyor ve “Sunlar sunlar1 kabul ederseniz biz variz. Sunlar
sunlar olursa elbette konusuruz” deniyor. Biz diyoruz ki; gelin onlar1 da 6biirle-
rini de konusalim, birtakim sartlar olmasin, bastan dayatmadan uzlasmaya
dayal bir uzlagsma anlayisiyla degil, tamamen 6zgiir bir ortam olussun. Herkes
bu isi konugsun ve bu isi 6yle hayata gecirelim. Bugiine kadar biz bunun hep
arayist icerisinde olduk, 2007 secimlerine giderken yeni bir anayasa taahhi-
diinde bulunduk. Secimden sonra bir bilim komisyonu olusturduk. Bizim o
zamanki derdimiz suydu: Yeni bir anayasanin tartisma zemini ¢iksin, ortaya
bir metin konsun ki {izerinde toplum miizakere etsin. Daha sonra bu miizakere
geniglesin, sonucunda toplumun biitiin kesimlerinin katkisiyla olusan anayasa
teklife dontissiin, parlamentoya gelsin ve oradan yasalassin ama sizin de bildi-
giniz gibi, bu anayasa siirecinin basina gelenleri hep beraber takip ettik.

On ve 42 degisikliginin Anayasa Mahkemesi'ne tasinmasi, kapatma davasi
bu siireci akamete ugratmistir ve ylirimemistir. Yanliz bizim, “Daha fazla
ozgiirliik”, “Daha fazla demokrasi”, “Hukukun tistiinliigii”, “Once insan” derken,
1982 Anayasasi ve bu hali ile daha fazla yola devam etme imkanimiz yok, onu
hepimiz biliyoruz. Onun i¢in de hep beraber degistirebildigimiz kadar kismini
degistirelim.

Son yapilan 26 maddelik degisiklik, esasinda degistirilebilecek kadar
kisma dair bir ¢calismanin iirtiniidiir. Burada bir seyin de altin1 ¢izmekte fayda
goriiyorum; bu degisiklik yapilirken biz herkesin goriisiine baktik. Bugiine kadar
1992’de TUSIAD'1n hazirladig1 6neri, 2000’ deki TOBB 6nerisi, 2001’deki Tiirkiye
Barolar Birligi, sendikalarimiz, STK'lerimiz, siyasi partilerimiz dahil anayasaya
dair kim ne s6yledi ise hepsini inceledik. Onun i¢in ortaya koydugumuz metne,
o zamanki Cumhuriyet Halk Partisi'nin Sayin Genel Bagkani1 Deniz Baykal, “Ikisi
hari¢ hepsine biz de variz” dedi. Yani, “Sunlar ¢ikarirsaniz 24’iine biz de variz”
dediler ve calismalara yanasilmadi.

Biz uzlagsma arayisini hep siirdiirdiik, “Gelin beraber oturalim konusalim”
dedik. Konusmuyor, “Ben, sizinle anayasa yapmam. Sizin anayasa yapma
ehliyetiniz yok. Sizin hakkinizda Anayasa Mahkemesi’'nin karari var. Oncelikle
dokunulmazhgr ¢6zmezsek ben obiirlerine veya 6nce gecici 15. maddeyi
¢6zmezsek sonra obiirlerine yokum” diyor. Anayasa’nin gecici 15. maddesini de
kattik isin icerisine. Daha sonra da “ama sunu yapmazsaniz ben yokum” diyor.
“Gelin calisalim” dedigimizde, “Ben yokum, siz bu isi yapamazsiniz” diyen bir
yapiyla Uzlasma Komisyonu kurup ¢alistirma imkéani olmada.

Nitekim 22. donemde TBMM Baskani sayin Biilent Arin¢ yeni anayasa ile
ilgili olarak bir uzlasma komisyonu kurmak istedi. O zaman parlamentoda
Cumbhuriyet Halk Partisi ile Ak Parti vardi. Cumhuriyet Halk Partisi Uzlagsma
Komisyonu’na iiye vermedigi icin komisyon olusamadi. Dolayisi ile bir ¢alisma
yapilamadi. Daha sonra TBMM Baskani sayin Koksal Toptan, 4 Eyliil 2008
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tarihinde biitiin siyasi parti gruplarina bir yazi yazdi ve sunu soyledi: “Anayasa,
i¢ tiiziik, AB’ye uyum, siyasi partiler gibi énemli yasalar konusunda dért ayri
uzlasma komisyonu kuralim ve beraber ¢alisalim.“

TBMM, daha 6nce 1993 ve 1995 yillarinda Uzlasma Komisyonlar1 kurmus. Bu
komisyonun, “esit temsil”, oybirligi karar1 esastir” gibi ortak ilkeleri var. Yani, bir
tiyenin razi olmadig: bir sonu¢ o komisyondan ¢ikmaz. DTP, MHP ve Ak Parti o
komisyona iiye vermesine ragmen Cumhuriyet Halk Partisi vermedi. Uye verme-
digi icin de bu komisyon calismadi. Esas sorunumuz, dnyargilara, 6nkosullara,
on kabullere teslim olmus yapilarla uzlasmadaki sikintidan kaynaklaniyor. O
nedenle biz, “Yeni bir anayasay1 6zgiirce konusalim. Bizi tutsak eden anlayislari
bir tarafa koyalim. Diinya nereye gidiyor? Avrupa’da durum ne? Baska yerlerde
durum ne? Tiirkiye’de durum ne? Hem teorisi hem pratigi ille, bunlan yetkin
insanlar degerlendirsin” diyoruz.

Zaten pek ¢ok miiktesebatimiz var. inceledigimizde, siyasi partiler 1993
yilinda TBMM Baskanligi'na dnerilerde bulunmus. Demin saydigim odalar,
Tiirkiye Barolar Birligi, sendikalar gibi 6nemli sivil toplum kuruluslari caligmalar
yapmis. Tiirkiye'nin bu noktada yeteri kadar miiktesebati da var. Biz bunlardan
istifade ederek bu konuyu daha ileri bir noktaya gotiirebiliriz. Daha giizel ve iyi
bir anayasay1 hep beraber hayata gecirebiliriz.

Tabii ¢ok elestiri oldugu icin planladiklarimi size syleme imkanim olmadi
ve onun i¢in 6ziir diliyorum ama son anayasa degisikligiyle ilgili de birkac sey
sdylememe miisaade ederseniz sevinirim. Son anayasa degisikligi 26 maddeden
olusuyor. Cok net sdyliiyorum; bu 26 maddenin icerisinde 1982 Anayasasi’na
gore Tiirkiye'yi geriye gotiiren birakin bir kelime, bir harfi, bir virgiilii dahi kimse
bana gosteremez. Yani, “Biz bu kotiiydii” dedigimiz zaman, 1982 Anayasasi ile
yan yana koydugunuzda surasinda “Bu daha kétii” diyeceginiz bir sey yok. Bu
degisiklik biiyiik bir 6nyargiya kurban gitti ve bir kesim tarafindan maalesef
biiyiik bir carpitmayla karsilandi.

Ben sadece baslik olarak séyleyeyim; kadinlara, yashlara, cocuklara pozitif
ayrimcilik yapmay! anayasaya koymak kotii bir sey mi? Tiirkiye'yi geriye mi
gotiirdii? Kisilerin, kisisel verileri ile ilgili devletin kimi organlarinin anayasa ve
yasadis1 yaptig1 birtakim kayitlar ile ilgili kontrol mekanizmasi getirme, kisisel
verileri kisilerin kontroliine agma ve devleti de bu kontrole uymaya mecbur
kilma bir teminat degil midir? Allah askina bu geriye gotiirme midir? Allah
askina, yurtdisina ¢ikma yasagini bir takim ddevler nedeniyle koyan bir ilkel
anlayisi kaldirmak kotii bir sey mi? Vergi borcu nedeni ile yurtdisina ¢ikamiyor-
dunuz, havaalanindan geri doniiyordunuz. Kamu denetg¢isi Avrupa’nin pek cok
iilkesinde ve bagkalarinda da var. Idarenin isleyisiyle ilgili kisilere yarginin disinda
bir de kamu denetcisine basvuru getirmek, Tiirkiye'yi geri gotiirmek midir?
Calisanlara, memurlara toplu s6zlesme hakki vermek ve bunu anayasal teminat
altina almak giivencesiz bir sey midir? Emekli insanlarimizin bundan yararlan-
dirllmasini saglamak kotii bir sey midir? Avrupa insan Haklar1 Mahkemesi'ne
Tiirkiye’den bireysel basvuru yapiyor insanlarimiz, Anayasa Mahkemesi'nin de
bu anlamda adeta bir Avrupa insan Haklar1 Mahkemesi gibi gérev yapmasinin
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yolunu agmak, Anayasa Mahkemesi'ne bireysel basvuru yoluyla yargiy: vatan-
dasin dogrudan denetlemesine imkan vermek, geri gotiirmek midir?

Yargiyla ilgili birkac sey ilave etmek istiyorum, hemen bitiriyorum, tesekkiir
ediyorum. “Héakimler Savcilar Yiiksek Kurulu (HSYK) ile ilgili yargiy1 ele gecirdi
elestirisi” var. Ben, sadece eski ile yeniyi soyliiyorum. HSYK'nin eskiden bes tiyesi
vardl. Bunlarin ticii Yargitay’dan, ikisi Danistay’dan geliyordu. Simdi, 22 {iyesi
var. iki tane de eskiden tabii iiyesi var. Tabii simdi yine Yargitay'dan ii¢ iiyesi
var. Eskiden Cumhurbaskani seciyordu, simdi Yargitay kendi icinden dogrudan
seciyor. Kotii bir sey mi? Geriye mi gitmis? Yine Danistay kendi icinden seciyor,
Cumhurbaskan1 atamiyor. Bunlarin disinda, Tiirkiye’de 11-12 bin civarinda
hakim ve savci var, onlarin HSYK’de bir tane temsilcisi yok. Simdi onlar da iki
tane temsil ediliyor. Yiiksek Secim Kurulu'nun denetiminde secim yapiliyor.
Secilenler birinci sinifa ayrilmis hakim ile savci, secenler de yine hakim ve savcu.
Dolayisi ile ilk derecede gorev yapan 12 bin civarinda hdkim ve savcidan HSYK'ye
iiye se¢mek kotii bir sey mi?

Eskiden Teftis Kurulu, Adalet Bakanligi’'na bagliydi, Adalet Bakani istedigine
sorusturma agabiliyordu, simdi HSYK’ye baglandi, kotii bir sey mi oldu? Herkes
elestiriyor ama Adalet Bakani’'nin bundan sonra dogrudan sorusturma agma
yetkisi yok. Ancak ilgili daire dnerirse bakanin izin verip vermeme yetkisi var.
Daire 6nermedigi zaman bakanin dogrudan tasarruf yetkisi ortadan kaldirildi.
Ayrica, kurulun bir bardak cay ikram edecek biitcesi, imkani yoktu. Simdi genel
sekreteryasi kurulacak. Bakin, ne Siiheyl Batum ne de Tiirkiye’den bir anayasa
hukuku uzmani, bu konuda “Eskiye gore geri adim attiniz” diyemez, daha ileri
gitti. Eskiden bu kuruldaki bes kisiden {i¢ii biirokratti, simdi 22 kisiden ikisi. Yani,
hangisinin daha iyi oldugunu ben takdirlerinize sunuyorum. Yeni anayasanin
yeni donemde hayata gececegine olan inancimi ifade ediyor, hepinizi saygi ile
selamliyorum.
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Yeni hir anayasanin isiginda
Turkiye’nin demokratiklesmesi

Tiirkiye’'nin demokratiklesmesi 6niinde en temel engellerden birisi Kiirt
sorunudur. Dolayisiyla Kiirt sorunun ¢6ziimii ile Tiirkiye’'nin demokratiklesme
siireci birbirine paralel yiirtiyecektir. Kiirt sorunun ¢6ziimii sadece Kiirtler
acisindan degil, Tiirkiye’de yasayan tiim farkhi kimlik ve kiiltiirler ve Tiirkler
acisindan da oldukg¢a 6nemlidir. Tiirkiye’de bugiin tartisilan demokratik ve sivil
bir anayasa tartismalar: Tiirkiye'nin demokratiklesmesinde olmazsa olmazdir.
Ciinkii Kiirt sorununun kaynaginda tekci yapiy esas alan, farkl kimlik kiiltiir ve
inanclar inkar eden ve Tiirkliik tizerinden insa edilmis olan anayasa vardir.

Bugiin Tiirkiye’de iktidarindan muhalefetine, sivil toplum 6rgiitlerinden
kadin orgiitlerine ve is cevrelerine kadar ¢ok genis bir kesim 12 Eyliil Anaya-
sasi’'nin bir darbe anayasasi oldugunu ve 21 yy’da Tiirkiye'nin bu anayasa ile
yonetilemeyecegini, yeni demokratik ve sivil bir anayasa ihtiyacini ifade etmekte-
dirler. Anayasadaki baz1 maddelerin degistirilmesi i¢in yapilan referandum calis-
malarinda da bu argiimani tiim siyasi partiler kullandi. Ozellikle AKP iktidari, 12
Eyliil’e denk gelen referandumu 1982 Anayasasi’na karsi bir kampanya seklinde
gotlirdli. Baris ve Demokrasi Partisi olarak biz artik yeni bir anayasa ihtiyaci
tartismalarinin asildigini, asil tartisilmasi gerekenin “nasil bir anayasa” olmasi
gerektigini diisiinliyoruz. Bu tartismanin Tiirkiye’de hem Kiirt sorununun hem
de demokrasi sorunlarinin ¢6ziimii acisindan 6nemli oldugunu diisiiniiyoruz.
BDP olarak “nasil bir anayasa istiyoruz” sorusuna cevap alabilmek icin is cevre-
leri, meslek orgiitleri, sendikalar, kadin orgiitleri, siyasi partilerle goriismeler
baslattik. Biz demokratik bir anayasa ¢alismasinin hemen baslatilmasi, secimden
sonraya ertelenmemesi gerektigini diisiiniiyoruz.

Yeni anayasa yapilmasini Tiirkiye'nin son 30 yillik siyasi tarihine damgasini
vuran ve hala ¢6ziim bekleyen, Kiirt halkinin dil, kimlik, kiiltiir, esitlik ve demok-
rasi taleplerinin karsilanmasi ve Kiirt sorununun bariscil ¢dziimii acisindan da
cok 6nemsiyoruz. O nedenle yeni anayasa, Tiirkiye'nin cok kimlikli ve kiiltiirlii
yapisini dikkate alarak esitlikci, 6zgiirliik¢ii, cogulculugu esas alan farkliliklar:
bir zenginlik olarak goriip, farkliliklarin hak ve 6zgiirliiklerini giivence altina
almalidir.

Bu baglamda, yeni anayasanin Kiirt sorunun ¢éziimiinde énemini dikkate
alarak partimizin Kiirt sorununun ¢éziimiine iliskin goriislerini sizinle paylasmak
istiyorum.
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Bildiginiz gibi Kiirtler, Cumhuriyet’in kurulusu déneminde aktif bir rol
oynamis, kurulus anayasasi olarak bilinen 1921 Anayasasi da bu durum dikkate
alinarak hazirlanmistir. Ancak bu durum cok uzun siirmemis, Tirkiye 1924
Anayasasi ile Kiirtler basta olmak {izere farkli kimlik ve kiiltiirleri inkar etmis ve
bunu anayasal hiikiim haline getirmistir. Bu inkar politikasi devletin resmi ideolo-
jisi olarak pratikte farkliliklar1 asimile etme, edemiyorsa imha etme olarak yansi-
masin1 bulmustur. Bu zihniyet yapilanmasinin pratik sonucu Tiirkiye cografya-
sinda biiyiik trajedi ve acilara neden olmustur. Dersim, Zilan, Maras vb. katliam-
lar ile inkar politikasinin yani Kiirtlerin, Alevilerin fiziki olarak ortadan kaldiril-
mas1 amacinin bizzat devlet eliyle gerceklestirildigi artik herkes tarafindan ifade
edilmektedir. “Tlirk” ulusu yaratmak adina tiim farkliliklar1 inkéar eden Tiirkiye,
90 yillik kisa ge¢cmisine 3 askeri darbeyi sigdirmis, yapilan darbeler ardindan
hazirlanan anayasalarla, 6zgiirliikler, demokrasi, insan haklar1 gbz ard: edilerek,
askeri dikta, militarizm anayasal zeminde garanti altina alinmistir. Kiirt sorunu
bastirma ve imha etme politikalar1 nedeniyle “terdr” olarak toplumsal hafizaya
kodlanmaya ¢alisilmis, Kiirt halkinin, esitlik, 6zgiirliikk, demokrasi, baris talepleri
bastirilmak istenmis ve 50 binden fazla insanin yasamina mal olmustur. Ve ne
yazik ki hala savas devam etmekte, hala gerilla, asker yasamini yitirmektedir.

Gelinen asamada Tiirkiye’de inkar zihniyeti ve onun pratik uygulamasi olan
imha ve asimilasyon politikas1 basarisiz olmustur. Bugiin Tiirkiye kamuoyunun
biiyiik bir kismi artik Kiirtlerin esitlik ve 6zgiirliik taleplerine daha cok anlam
vermekte ve ¢6ziim istemini ortaya koymaktadir. Bu baglamda 12 Eyliil 2010’da
gerceklestirilen anayasada kismi degisikliklere iliskin referandum sonucu bunu
dogrulamaktadir.

Tiirkiye’nin oniinde iki yol vardir, ya Kiirt halkinin esitlik ve 6zgiirliik talep-
lerini demokratik bir anayasa ile giivence altina alacak ve sorunun ¢éziimii i¢in
adim atacak, ya da Tiirkiye'yi savas zemininde tutarak daha biiyiik ¢atisma ve
kaosun yolunu acacaktir. Bu siyasi bir iradeyi gerektirir. Ancak Tiirkiye’de AKP
iktidarinin bu konuda bugiine kadarki yaklasimi ne yazik ki giiclii bir ¢dziim
iradesini ortaya koymamis, aksine demokratik anayasa talebini secimden
sonraya erteleyerek aslinda bir nevi ¢6ziim umutlarini da ertelemis durumdadar.
Cozim konusunda KCK’nin catismasizlik siirecini secimlere kadar uzatmasi
Kiirtlerin kendileri acisindan ¢oziimdeki iradelerini gostermektedir. Bu, Tiirkiye
acisindan da 6nemli bir firsattir. Bu firsatin iyi degerlendirilmesi Tiirkiye halkla-
rinin gelecegi ve Tiirkiye'nin demokratik bir diizene ge¢cmesi agisindan bir
zorunluluktur.

Ancak AKP iktidar1 sorunun ¢oziimiinde cesur davranmamaktadir. Kendi-
sinin baslattig1 acihim siirecine bile sahip ¢ikamamaktadir. S6ylemde Kiirt sorunu
icim acilim yapiyoruz diyen AKP hiikiimeti pratikte sorunun ¢6ziimsiizligiinii
derinlestirecek ve Tiirkiye'yi kaosa siiriikleyecek uygulamalara imza atmaktadir.
Sizlerin de ¢ok iyi bildigi gibi, 2007 secimlerinde %10 se¢im baraji nedeniyle
bagimsiz adaylarla secime girerek mecliste bir grup kurmay1 basaran Demok-
ratik Toplum Partisi (DTP), 2009 yerel secimlerinde biiyiik bir basar1 kazanmis.
Bu basarinin hemen arkasinda 14 Nisan 2009’da genel merkez yoneticilerimizin,
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kadin ve genclik meclis yoneticilerimizin icinde bulundugu 53 arkadasimiz gozal-
tina alinmis. Daha sonra genisletilen operasyonlarla belediye baskanlarimizin, il
genel meclisi, belediye meclis tiyeleri, sivil toplum 6rgiit temsilcileri ve Demok-
ratik Toplum Kongresi (DTK) Esbaskan1 DEP (Demokrasi Partisi) milletvekili Hatip
Dicle ve DTK yoneticileri, il ve ilce yoneticilerimizin icinde bulundugu iki bine
yakin arkadasimiz gozaltina alinip tutuklanmistir. Yine DTP kapatilmis, esbas-
kanimiz Sayin Ahmet Tiirk ve Diyarbakir milletvekilimiz Sayin Aysel Tugluk’'un
milletvekillikleri diisiiriilmiistiir. KCK’nin catismasizlik kararina ragmen operas-
yonlar devam ettirilmis, mecliste teskerenin siiresi uzatilmistir. KCK adi altinda
tutuklanan arkadaslarimiz 18 ay sonra ancak mahkemeye ¢ikartiimis, mahkemede
anadilleri olan Kiirtge ile savunma yapmak istemeleri “bilinmeyen dil” denilerek
kabul edilmemis ve Kiirt halkinin biiyiik tepkisine neden olmustur.

AKP hiikiimeti bir yandan acilim yapiyorum diyerek PKK’'nin silahlar1 birak-
masini isterken, diger yandan demokratik siyaset icinde Kiirt halkinin dili,
kimligi, kiiltiirtiniin taninmasi ve anayasal giivenceye alinarak Kiirt sorununun
demokratik ve bariscil ¢coziimii icin miicadele edenlerin tutuklanmalar1 biiyiik
bir celiskiyi ifade etmektedir. Bunun 6rneklerini davanin 7571 sayfalik iddiana-
mesinde gormekteyiz. Ornegin partinin kadin kotasi kararini almasi ve bu kotay1
uygulamaya koymasi su¢ olarak tanimlanmaistir.

Yine tiim diinyanin tepkisini ceken ve bu ylizden Almanya gibi iilkelerin
kredi vermekten vazgectigi, binlerce yillik tarihi barindiran Hasankeyf'in yok
edilmemesi i¢in Ilisu Baraji projesine kars1 miicadele etmek de bu iddianamede
suc olarak gecmektedir. Diger yandan, bu davada politikada etkin olan, %40
cinsiyet kotasini uygulayan ve kadin 6zgiirliigiinde biiyiik kazanimlar saglamis
pek cok Kiirt kadinlar1 da yargilanmaktadir. Tiim bu yasananlara ve engelleme-
lere ragmen Kiirtler hala demokratik siyasette 1srar etmektedir. Tiim bu yasanan-
lara ragmen BDP ile yola devam etmemiz ve baris ve demokrasi icin miicadele
etmemiz bu 1srarin en somut gostergesidir.

Demokrasi sorunu tabii ki sadece iilkemizin sorunu degildir. Bugiin Avrupa
Birligi (AB) iilkeleri de kendi demokrasilerini gozden gecirmektedirler. Ancak
Tiirkiye baska iilkelerde olmasa dahi kendisi icin demokrasiyi gelistirmek zorun-
dadir. Bu AKP iktidarinin isteyip istememesine bagh bir durum degildir, basta
Kiirtler ve Aleviler olmak iizere toplumsal dinamikler de bunu zorlamaktadir.
Giinlimiizde Avrupa devletleri de 21.yy ‘in degisen kosullarina gore demokra-
silerini yeniden sorgulamaya baslamistir ve sorunlarini, ¢atisma ve celiskilerini
derinlestirme yerine uzlasi ve diyalogu esas alarak ¢ozmektedirler.

AB ‘ye aday tilke olan ve bu konuda reformlar yapmaya ¢alisan Tiirkiye'nin de
Kiirt sorunu gibi tarihsel ve toplumsal bir sorunun ¢6ziimii icin uzlasi ve diyalogu
esas almasi gerekmektedir. Bu baglamda; PKK lideri Sayin Abdullah Ocalan ile
son donemlerde gerceklestirilen diyalogun 6nemli oldugunu diisiiniiyoruz. 12
Eyliil 2010 referandum sonucunda ortaya ¢ikan durum da Tiirkiye toplumunun
cok biiyiik bir kisminin bu diyalogu onayladigin1 gostermektedir. Bundan sonra
yapilmasi gereken, bu diyalogun miizakerelere doniismesi ve Kiirt sorunun kalici
demokratik ve baris¢il ¢6ziimiiniin olanaklarinin yaratilmasidir.
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Kiirt sorununun ¢6ziim tartismalart acisindan KCK’nin geldigi ideolojik,
politik nokta da ¢6ziime her zamankinden daha cok olanak tanimaktadir.
Esitlik ve 6zgiirliigli demokrasinin iki temel yapi tasi olarak ele alan Kiirtler,
bir yandan esitlik ve 6zgiirlilk dengesinin bozulmasina devlet biirokrasisinin
neden oldugunu, devletin oldugu her alanda iktidarin, tahakkiimiin, zor ve
baskinin oldugunu ve bunun toplumlar baskilamak icin biiyiik bir baskilama
araci oldugunu diisiinmektedir. Bu noktadan hareketle Kiirtler, Kiirt sorunun
¢oziimiinde devletsiz ¢6ziimiin miimkiin olabilecegi tespitini yaparak, kendi
cizgisinde koklii ve stratejik bir degisiklige gitmistir. Bu baglamda ulus devletin
kapitalizmin bir sonucu olarak demokrasi alanlarini ortadan kaldirdigimi ve
catisma ve c¢eliskilerin nedeni oldugunu, bu nedenle Kiirt sorununun da ulus
devletli bir ¢6ziim yerine, demokratik 6zerklik projesinin daha gercek¢i bir
model oldugunu kamuoyu ile paylasmistir. Bu ¢6ziim modeli ile Kiirt sorununun
Tiirkiye'nin tniter yapisi icinde ¢6ziimii miimkiindiir. Kiirt halkinin hak ve
Ozgiirliik taleplerinin yeni bir anayasa ile giivence altina alinmasi sadece
Kiirtlerin degil, Tiirkiye'deki tiim farkhh kimlik, kiiltiir ve inanclarin 6zgtirliige
kavusmasini da saglayacaktir.

Demokratik 6zerklik 6ziinde, esitlige ve 6zgiirliige dayanmaktadir. Sadece bir
kimligin, dinin, cinsiyetin degil tiim toplumsal kesimlerin, inanc¢larin kendisini
ozgiirce ifade ettigi, demokratik, ekolojik ve toplumsal cinsiyet esitligini esas alan
bir perspektife sahiptir. Dogrudan demokrasiyi esas alarak mahalle, koy kom{iin-
leri, kent meclisleri, kadin ve genclik meclisleri, meslek 6rgiitleri vb. 6rgiitlenme-
leri ile toplumun tamaminin drgiitlenmesini esas almaktadir. Yerel parlamen-
tolar kurularak, egitimden, saghga, spordan ekonomiye sorunlar yerelde ¢oziile-
cektir. Di1s politika, milli giivenlik vs. merkezi hiikiimetin sorumluluk alani disin-
daki tiim sorunlar yerelde ¢6ziilecektir. Bu projenin yasam bulmasi agisindan da
anayasa tartismalar1 6nemlidir. Biz BDP olarak demokratik 6zerklik talebimizin
yeni anayasada yer bulmasini talep ediyoruz.

Bununla birlikte Kiirt sorunun ¢6ziimii icin anayasa yapimini beklemeden
yapilmasi gereken birkac baghg da son olarak ifade etmek istiyorum. Oncelikle
Kiirt sorunun ¢oziimii acisindan ¢atismasizlik ortaminin kalic1 barisa déniisebil -
mesi icin giiven verici adimlar atilmalidir. Bunun icin Kiirt siyasetcilerin serbest
birakilmasi 6nemli bir adim olacaktir. Yine anti-demokratik bir uygulama olan
%10 secim baraj1 diisiiriilerek temsilde adalet saglanmalidir. Askeri ve siyasi
operasyonlara son verilerek sorunun ¢6ziimii icin bir an 6nce miizakereler basla-
tilmali, hakikatleri arastirma komisyonu kurularak Tiirkiye'nin basta karanlikta
kalan faili mechul cinayetler olmak iizere yapilan hukuksuzluklan aciga cikarti-
larak, gecmis aydinlatilmalidir. Ve secim sonrasina ertelemeden anayasa calis-
malar baglatilmalidar.

Bu bagliklarin hayata gecirilmesi Tiirkiye halklarinin gelecegi ve barisin
ve demokrasinin insasi acisindan oldukca dnemlidir. Umuyor ve diliyoruz ki
bu baris umutlar bu kadar yakin iken gercek olabilsin, bunun i¢in siyasilerin
sorumluluk almasi zorunludur. Bizim kendi adimiza bu sorumlulugu almaya
hazir oldugumuzu bir kez daha ifade ediyorum.
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Yeni anayasanin temel hak ve
ozgurlukleri tanimasi degil,
guvence altina almasi da gerekir

Su anda Cumhuriyet Halk Partisi’'nin (CHP) iiyesiyim. Yanhz parlamento iiyesi
degilim ama yine de partimin anayasa konusundaki goriislerini aciklayabilece-
gimi tahmin ediyorum.

Oncelikle bu toplantiy1 diizenleyen Avrupa Parlamentosu Yesiller Grubu’'na
¢ok tesekkiir ediyorum. Neden ¢ok tesekkiir ediyorum? Ciinkii Tiirkiye'de bir
seyi cok acik goriiyoruz. Birazdan da nedenlerinden bahsedecegim. Sayin Tuncel
de bahsetti, Tiirkiye’de bir anayasa yapmanin kosullar1 yavas yavas ortadan
tamamen kalkiyor. Adalet ve Kalkinma Partisi’'nin (AKP) bir anayasa yapma
yoniinde gercek bir egilimi yok, zaten yaptig1 degisiklikten de bunu cok net
olarak gériiyoruz. $imdi sunu ¢ok aciklikla sdyleyeyim; referandum sonrasinda
yeni bir anayasa degisikligimiz oldu, yeni bir anayasamiz oldu. Ben bunu biraz
daha genisletmek istiyorum, yeni bir Tiirkiye oldu. Ger¢ekten bunu hepimiz de
soyliiyoruz, “Yeni bir Tiirkiye” diye. Bu Tiirkiye'nin ne yénde olustugu ve ne yone
evrildigi de cok 6nemli.

Simdi referandumda anayasa degistirildi, Tiirkiye de ¢ok net olarak iki biiyiik
béliime ayrildi. Bir b6liim ve bizler, “Bu iyi bir anayasa degisikligi degil, o ylizden
hayir verilmesi gerekli” dedik. Hatta daha da ileriye gittik, “Bu anayasa, hi¢bir
temel hak ve 6zgiirliige glivence getirmiyor” dedik. Demin Sayin Venedik Komis-
yonu Baskani1 Gianni Buquicchio’'nun da konusmasini ¢ok dikkatle dinledim.
Sayin Buquicchio, “Temel hak ve 6zgiirliiklerin taninmasi degil, glivence altina
alinmasi gerekir” diye vurguladi. Bu nedenle baktigimizda, bu anayasanin “iyi bir
anayasa” olmadigini, birakin haklari ve giivenceleri saglamayi, tamamen yargiyl
AKP’nin ele gecirmesine yonelik, “yandas yarg1” yaratmaya yonelik bir degisiklik
oldugunu, bu yiizden “hayir” verilmesi gerektigini sdyledik.

Simdi iktidar da tabii ki “evet” dedi. “Bu anayasa cok giizel bir anayasa.
Harika haklar tanidik. Bu kadar taninabilir. Kadinlara pozitif ayrimcilik tanidik.
Sendikal haklar1 tamidik. 12 Eyliil'le hesaplasmanin yolunu actik. Cok giizel bir
anayasa yaptik” dediler. Bir grup da “Yetmez ama demokratik bir takim girisim-
leri saghyor, o ylizden simdilik ‘evet’ diyoruz” dedi. Simdi demek ki sorunumuz
su: Ik 6nce nasil bir Tiirkiye? Biz “hayir” dedik, Tiirkiye de ikiye boliindii. Iktidar
“evet” dedi, bir kesim de “yetmez ama evet” dedi. Simdi o zaman sorunumuz
su: Bu anayasa gercekten iyi bir anayasa miydi? Ya biz ya iktidar yaniliyor.
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Gercekten de demokrasiyi, cagdas, demokratik ilkeleri hedefleyen bir anayasa
miydi? En azindan bir kap1 agiyor muydu, agmiyor muydu? Sorun buna karar
vermek. Ciinkii biz yaniliyorsak, nasil bir anayasa yapilmasi gerektigi konusunda,
CHP’nin ve “hayir” diyenlerin hatasi var. “Hayir” diyen sendikalarin, partilerin,
hatasi var. Eger iyi bir anayasa degil idi ise o zaman da anayasay1 destekleyen-
lerin hatasi var.

Bu son derece basit, siyasal ama bunu bizler aramizda ¢6zemeyiz. Ciinkii biz,
“Hayir koétii bir anayasaydi”, AKP ve onu savunanlar da “Hayir iyi bir anayasaydi”
diyor. En azindan “Yetmez ama evet” diyorlar. $imdi bunu nasil ¢c6zecegiz? Bana
gore, bunu ¢dézmenin bir tek yolu var; son derece agik, evrensel, cagdas, tiniversal
ilkelere, kurallara, yontemlere, biitiin diinyada ve cagdas demokratik {ilkelere
bakacagiz. Eger bu degisiklik onlara uyuyor ise, biz yanilmisiz. Hayir, onlara
uymuyorsa, o kapiy1 aralamiyorsa dahi, o zaman bizim séyledigimiz dogru;
siyasal acidan digerleri haksiz.

Simdi evrensel ilkelere bakalim. Bunlar bizim kendimizin ve CHP’nin uydur-
dugu ilkeler degil. Bir anayasa nedir? ilk 6nce bu anayasa ne yapar? Ben bir
anayasa hukukcusuyum. Diinyada bir anayasa yapilirken her tilkede iic tane soru
sorulur. Bir, “Neden bu anayasay1 yapiyorsun? Nigin yapiyorsun? Iki, “Nasil ve
hangi yontemle yapiyorsun? Ug, “Icerigi ne?”

Simdi neden bu anayasa yapildi? 1982 Anayasasi'ni degistirmek icin. Peki, biz
bu giine kadar ne diyorduk: “Tiirkiye’de sivil toplumun giicii ilerledi, giiclendi
fakat dar bir devlet baskici bir devlet zihniyeti bunu baski altina aliyor.” Hep
bunu demiyor muyuz? Demek ki bizim anayasamizin her seyden 6nce amaci, bu
dar ve baskici devlet anlayisini sinirlayarak sivil toplumun 6niinii agmak olmali.
Ne yapmali, devlete sinir getirmeli, “checks and balance sistemi” getirmeli,
yargiy1 giiclendirmeli, yargi tarafindan denetlenmeyen biitiin alanlar1 yarginin
denetimine acmali ki devleti sinirlandirsin.

Simdi anayasaya siz de ben de bakiyorum. Evrensel ilkelerle baktiginizda
acaba bu anayasa degisikligi, yani 26 maddede gercekten “checks and balance
sistemi”ni getirerek, devlete gerceve ¢iziyor mu? Tek bir madde yok. Iki, anaya-
salar toplum sodzlesmesidir, kontrasosyaldir. Anayasalar nasil yapilir? Demin
Sayin Tuncel de soyledi. Alternatif yokmus. Tiirkiye’de bugiine kadar, hem de
1800’lerde, 1900’lerde degil, 1980’lerde, 1990’1arda, 2000’lerde, her partinin her
bir grubun anayasa 6nerisi var. Kadin kuruluslarinin, partilerin var, en son iki
tanesi benim de icinde bulundugum ki bunu hazirlayanin {i¢ tanesi de CHP’nin
tiyesidir, Tiirkiye Barolar Birligi'nin taslag: var. Burada herkes acip bakabilir bu
taslaga. Bir de DISK’in en son hazirladigi, 2009’da seyler dizisi var, genel anlamda
belirli maddelere, ilkelere yonelik bir taslak var.

Hani alternatif yoktu? AKP bunlardan tek bir tanesine bile bakmadi. Eger
“baktim” derse, o diizenlemeleri, ekonomik sosyal konseyi, kadin erkek esitli-
gini, pozitif ayrimciligl, bu maddeleri Anayasa Mahkemesi'ne “Buradan aldim”
diyebilir ama bir tekine bile bakmad. Iki, Sayin Bozdag'in da aralarinda bulun-
dugu bir grup AKP temsilcisi, sivil toplum kuruluslarina gelip ii¢ giin siire verdi.
Gerekce olarak da “30 yildir beklediklerini” ifade ettiler.

33



Venedik Komisyonu'nun goérevi yeni demokrasiye gecen {ilkelere anayasa
yapmak konusunda yardimci olmaktir. Giiney Afrika, Macaristan, Polonya,
Bulgaristan, Cek Cumhuriyeti hepsi anayasalarim degistirdi. iktidar partisinin
ti¢ giin verdigi, “Uc giinde biitiin goriislerinizi aciklayin, yoksa saymam, kabul
etmem” dedigi diinyada bir tek demokratik 6rnek gosterebilirler mi? Simdi,
“Hayir bunlarin higbiri olmadi, “Sayin Siiheyl Batum siz hayal goriiyor olabilir-
siniz” diyebilirler ama ii¢ giin siire verildi. AKP iktidar Tiirkiye’de demokratik
anayasa yapiyor ama bunun diinyada tek bir 6rnegi yok.

Gelelim giicler ayrilig1 prensibine, “separation of powers”, “separation de
power”, bunu biz uydurmadik, ta Montesquieu’den beri giicler ayrilig1 vardir.
Simdi ise Adalet Bakan1 ve Adalet Bakanligi Miistesar1 yarginin icerisindedir.
Biz onlar tartisirken simdi yarginin i¢cine Adalet Bakanhg Miistesar Yardim-
cisi, Personel Igleri Genel Miidiirii, Adalet Akademisi Egitim Dairesi Bagkani da
alind1. Inanilmaz bir kuvvetler ayrilig1. Biitiin giigleri tek partinin elinde toplayan
béyle bir anayasa diinyada bir tek iilke gosterin. Biitiin giicleri yarg: dahil tek
elde toplamay1 hedefleyip anayasanin demokratik oldugunu, kuvvetler ayrilig
oldugunu iddia eden bir anlayis var midir?

Simdi burada sunu ¢ok aciklikla séyliiyorum; yeni bir anayasa komisyonu
olusturduk, bunun igerisinde propozisyonlarimizin tamami var. Tekrar soylii-
yorum, bunlar buz {izerine yazilmis yazilar degildir. Bizim propozisyonlarimiz
burada DIiSK’in, TUSIAD’1n, KADER’in metinlerinde var. Ben size bunlarin
hepsini yarin yazih olarak tamaminiza génderebilirim. DISK’inki yazildi, sakli
degil. Tiirkiye Barolar Birligi'ninki yazildi. CHP’nin bunlarin hangilerini benim-
sedigi yazildi. Alevi derneklerinin, kadin kuruluslarinin var. Biz de kadinlara fiktif
bir hakki degil, yiizde elli bir esitlik hakkini 6neriyoruz. Her haliikarda bizim
onerimiz suydu: Kirkin altina diisemez kadinlarin ya da erkeklerin sayisi, ama
bunu gelistirebiliriz. Onlar der ki; hayir elli olsun veya kadinlar der ki; otuz olsun.
Bizim propozisyonlarimiz sakli filan degil. Sayin Tuncel de verdi. Bizlerin propo-
zisyonlar1 var, hepsi ortada. Benim size sdylemek istedigim su: Bunlar sakls,
gizli bilinmeyen, alternatif yok seklinde size anlatilan seyler degil. Tamaminin
alternatifi var. Amac, onlara bakip, onlardan demokratik, cagdas bir anayasa
yaratacak bir iktidar partisinin olup olmadigi sorunu.

Son olarak sunu séyleyecegim: “Temel hak ve 6zgiirliikleri bu anayasa tanidi.
Bu 26 maddenin 24 tanesi, temel hak ve 6zgiirliiklere aittir” dedik. Tiirkiye'de
bunu da ¢ok séyleyen oldu, tekrar net olarak séyliiyorum; bu anayasa degisik-
ligi hicbir temel hak ve 6zgiirliigii tanimadi degil, giivence altina almadi. Haklar
tanimak hicbir anlam ifade etmez, bunu Venedik Komisyonu da c¢ok iyi bilir.
Sayin bagkana o yiizden sdyliiyorum: Onemli olan, bu haklar giivence altina
almaktir. Bana iktidar, bir tek giivence altina aldig1 hakki géstersin, biz Tiirkiye’de
anayasa tartismalarini onun iistiine tekrar yapariz.
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SERAP YAZICI, PROF., ISTANBUL BILGI UNIVERSITESI, HUKUK FAKULTESI

Yeni anayasa arayisl isiginda
Turkiye’nin demokratiklesme
stireci

12 Eyliil 2010 tarihinde halkin oyuna sunulan 23 maddelik anayasa degisikliginin,
ylizde 60’a yakin bir evet oyu ile kabul edilmesi, Tiirkiye’de uzun yillardan beri
koklii bir demokratiklesme siirecinin, ancak yeni bir anayasanin hazirlanmasiyla
miimkiin olabilecegini diisiinen cevrelerde ciddi bir umut yaratmistir. Gercekten
bu halkoylamas: 6ncesinde parlamento icinde ve disinda yer alan mubhalif
gruplarin hayir kampanyasi yiiriittiigli veya Baris ve Demokrasi Partisi’'nin (BDP)
yaptig1 gibi, boykot ¢agrisinda bulundugu diisiiniildiigiinde, yiizde 60’a yaklasan
evet oyu, toplumun daha demokratik bir anayasal diizene sahip olmak konusun-
daki beklentisinin ne 6lgiide gii¢lii oldugunu géstermektedir. Ustelik BDP'nin
halkoylamasini boykot ¢agrisi, bu oylamanin konusu olan anayasa degisikliginin
demokratik icerigini reddetme kastindan degil, s6zii gecen degisikligin Kiirt
sorununun ¢oéziimiine katki saglayacak herhangi bir yenilik icermemesinden
kaynaklanmistir. Bu nedenle, bu sorunun ¢éziimiine katki saglayacak kiiltiirel ve
siyasal haklarin alanini genisletecek, cogulcu demokrasinin icaplarina uygun bir
anayasa projesinin BDP tarafindan da desteklenecegi diisiiniilebilir. Ote yandan,
cesitli sivil toplum kuruluslarinin, siyasi partilerin 1990’11 yillarin ilk yarisindan
bu yana hazirlamis oldugu anayasa taslaklar1 da toplumun farkh iktisadi, siyasi,
sosyal ve kiiltiirel cevrelerinin, yeni bir anayasanin hazirlanmasi gerektigi diisiin-
cesinde bulustugunu gostermektedir!.

Biitlin bu veriler Tiirkiye’de yeni bir anayasanin hazirlanmasi ve 12 Eyliil
askeri yonetiminin otoriter mirasinin tasfiyesi konusunda kii¢ciimsenmeyecek bir
oydasmanin oldugu izlenimini uyandirmaktadir. Ne var ki, bu yeni anayasay1 ne
tlir bir organin hazirlayacagl, yeni anayasanin felsefesi ve iceriginin nasil olacagi
konusunda ayni 6l¢iide bir oydasmanin varligindan s6z etmek miimkiin degildir.
Baz1 gevreler yeni anayasayl bu amag icin olusturulacak kurucu bir meclisin
hazirlamas: gerektigi, ancak bu meclisin anayasanin hazirlanmas: siirecin-
deki gorevinin taslagin hazirlanmasindan ibaret oldugu, bu taslagin ise TBMM
tarafindan gdzden gecirilerek halkoylamasina sunulmak suretiyle kabul edilebi-

1 Gergekten; TUSIAD 1993, TOBB 2000, TBB 2001 ve 2007, Sivil Anayasa Taslag1 2007,
MUSIAD 2008, DISK 2009 olmak {iizere, yeni anayasanin yapimina yonelik pek ¢ok taslak
metni veya genel ilkelerin ne olmasi gerektigini gosteren ¢alismalar yapilmistir.
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lecegi fikrini 6ne stirmektedir?. Bu yondeki diisiinceler ilk bakista, demokratik
bir anayasa yapimi yontemini savundugu izlenimini vermekle birlikte, 6zellikle
anayasa taslagini hazirlayacak meclisin tesekkiiliine iliskin 6nerileri nedeni ile
pek de demokratik goriinmemektedir. Ote yandan, bu tiir bir anayasa yapimi
stireci, {ilke sinirlari icinde ayni anda yasama yetkisi kullanan iki farkli organin
mevcut olmasini gerektirmesi bakimindan da elestiriye agiktir. Anayasa taslagini
hazirlayacak olan kurucu meclis vasfindaki organla, yiiriirliikteki Anayasa’'nin 87.
maddesi cercevesinde kanun yapmaya ve 175. maddesi cercevesinde degistir-
meye yetkili olan TBMM arasinda ortaya ¢ikmasit muhtemel yetki sorunlar: hangi
organ tarafindan, hangi kurallar ¢ercevesinde ¢6ziilecektir3.

Yeni anayasanin yapiminda izlenecek yonteme iliskin olarak 6ne siiriilen
diger goriis, bu yetkinin TBMM tarafindan kullanilabilecegi seklindedir.
TBMM’nin tlim iiyeleri Anayasa’'nin 75. maddesi geregince genel oyla belirlen-
digine gore, bu dneri digerine kiyasla daha demokratik gériinmektedir. Ne var ki,
Milli Giivenlik Konseyi'nce kabul edilen 10 Haziran 1983 tarih, 2839 sayili Millet-
vekili Secimi Kanunu’nun 33. maddesi geregince uygulanan yiizde 10 iilke baraji,
TBMM’nin temsilde adalet ilkesine uygun bir kompozisyona sahip olmasini
engellemektedir. 2839 sayili kanunun bu hiikmii, yiirtirliige girdigi tarihten bu
yana siyasi ve akademik cevrelerde giiclii elestirilere konu oldugu halde, yiizde
10 iilke barajinin kismen veya tamamen ilgasina yonelik ciddi bir tesebbiis
gerceklesmis degildir*. Bu hiikmiin, 6zellikle oy orani ylizde 6’lar civarinda olan
etnik temeldeki partilerin TBMM’de temsilini imkansizlastirdigi, bunun ise
Tiirkiye’nin en temel meselelerinden biri olan Kiirt sorununun parlamento ¢atisi
altinda demokratik yontemlerle ¢coziimiinii giiclestirdigi, kamuoyu 6nderlerince

2 TUSIAD, “Anayasa Konvansiyonu Nedir? Neden Gereklidir?”, http://www.tusiad.org/
FileArchive/2008.06.19-AnayasaKonvansiyonu.pdf 19.06.2008., Andrew Arato, “A Modest
Proposals for Change”, 6-7 Mart 2009’da Columbia Universitesinde diizenlenen, Democ-
racy, Islam, And Secularism: Turkey In Comparative Perspective baslikli sempozyumda
sunulan teblig. Ibrahim Kaboglu da benzer bir goriistedir. Yazarin bu yéndeki agiklamalar:
soyledir: “Bugiinkii mecliste oydasma ve uzlasma yokken, bdyle bir tablonun 2011 ya da
2015 meclisinde bulusacagi konusunda da herhangi bir verimiz yok. Bu bakimdan meclisin
anayasay1 yenilemesi konusunda ciddi kaygilarim var. Bu acidan, benim de savundugum,
ozellikle de DISK raporunda yer aldif tizere, bir kurucu meclis olusturulabilir ve kurucu
meclis bir danisma meclisi olabilir. Fakat burada dikkat edilmesi gereken nokta sudur; bu
meclise gecis yolu 175. maddedir. Mevcut meclis 175. maddeye bir ekleme yaparak bir
kurucu meclisin olusmasinin yolunu acabilir. Bunun adi anayasa meclisi ya da danisma
meclisi olabilir. Bu biiyiik 6l¢iide secimle gelen bir meclis olacaktir. Temsili farklilasma s6z
konusu olabilir; halkin katihimina ve 6nerilerine agik olan bu meclisin hazirlayacagi metin
TBMM tarafindan teyit edildikten sonra, halkoyuna sunularak kabul edilirse boyle bir gecit
saglanabilir”. Ibrahim Kaboglu, “Anayasay1 uzlasma olmayan bir meclisin yenilemesi kaygi
verici”, Radikal, 11.05.2010.

3 Bu konudaki degerlendirmelerimin ayrintilan igin bkz., Serap Yazici, Yeni Bir Anayasa
Hazirligi ve Tiirkiye Seckincilikten Toplum Sézlesmesine, Istanbul Bilgi Universitesi Yayin-
lar1, Istanbul, 2009 a, s.47-53.

4 15 Temmuz 2010’da CHP tarafindan TBMM Basgkanligina, baraj hiikmiiniin ytizde 7’ye
indirilmesi konusunda bir teklif sunulmustur. Ancak, teklif su ana kadar kanunlagmis
degildir. Teklif metni ve gerekgesi icin bkz., http://www2.tbmm.gov.tr/d23/2/2-0735.pdf
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dile getirilmektedir. Hatirlanacag: gibi TBMM, 1995 genel secimleri éncesinde
ylizde 10 iilke barajinin yol actig1 temsilde adalet sorununun ¢odziimiine bir
Olciide katki saglayabilecek “lilke secim cevresi milletvekili” statiisii dngéren bir
kanun kabul etmistir. 27 Ekim 1995 tarih, 4125 sayili kanuna gére, TBMM nin
550 milletvekilinden 100’tintin “iilke secim c¢evresi milletvekili” olarak secil-
mesi Ongoriilmekte, bunlarin seciminde yiizde 10 baraj kuralinin uygulanma-
yacagl esasl benimsenmektedir. Kanunun Giineydogu illerinde yilizde 50’ye
yakin secmen destegine sahip olan, ancak yiizde 10 iilke barajin1 asamadigi icin
TBMM’de temsil giicli kazanamayan partilere, sinirl da olsa bir temsil yetenegi
sunacag aciktir. Ne var ki Anayasa Mahkemesi, anilan kanunu anayasanin 80 ve
75. maddelerine aykir1 gormek suretiyle iptal etmis, béylece bu baraj hitkkmiiniin
yol agtig1 temsilde adaletsizligin bir dlclide giderilmesine olanak tanimamistir.
Mahkemeye gore, “Bir secim bolgesinden secilmemis bir kisinin, partisinin aldig
oylara dayanilarak partisinin yetkili kurullarn karariyla bir ille iligkilendirilmesi
anayasa dist bir bagin kurulmasidir. Milletvekili, anayasada olanak veren bir
kural bulunmadigindan bélgesi ile iliskili olur ve ancak bolgesinden aldig1 oylarla
secilir. Anayasa’nin 80. maddesi baska bir ilgiye acik olmadig gibi 75. maddesi
de milletvekillerini siniflandirip degisik bicimde adlandirmaya elverisli degildir.
Milletvekillerinin bir ya da birkacinm bir baska adla se¢mek ve ayirmak anayasa
katinda gecerli olamaz. Anayasa'nin baska bir maddesinde de 550 milletveki-
linin kendi icinde ayrimina iliskin hicbir aciklik yoktur. Secmenin adimi bilme-
digi, 6nceden hangi bélgeden oldugu belirsiz aday1 secmis sayillmasi da diisiinii-
lemez. Bu milletvekillerinin parti yetkili kurullarinca segcmenin istenci disinda bir
ille iligkilendirilmesi demokratik ilkelerle bagdasamaz. Demokrasi olupbittileri
dislar, secmen istencini temel edinir.5”

2002 genel secimlerinde gecerli oylarin yiizde 6,22’sini elde eden DEHAP,
Giineydogu illerinde yiizde 50 civarinda se¢men destegine sahip oldugu halde,
iilke barajin1 asamadig icin TBMM’de temsil giicli kazanamamistir. Bu se¢im-
lerde Giineydogu illerinin bir kisminda oylarin partiler arasindaki dagilimi ve
onlarin parlamentoda elde ettigi sandalye sayisi s6yledir: “Diyarbakir’da DEHAP
ylizde 56 oyla hi¢ milletvekili cikaramamais, AKP yiizde 16 oyla sekiz, CHP yiizde
5.9 oyla iki milletvekili cikarmistir. Hakkari’de DEHAP yiizde 45 oyla hi¢ millet-
vekili cikaramamig, CHP ylizde 8'le bir, AKP de yiizde 7 ile bir milletvekilligi elde
etmistir. Batman’da DEHAP'1n yiizde 47 oyla hi¢ milletvekilligi kazanamamasina
karsilik, AKP yiizde 20,6 oyla ii¢c, CHP yiizde 7 oyla bir milletvekilligi kazanmuistir.
Sirnak’ta DEHAP'1n yiizde 46 oyu hi¢ milletvekilligi kazandirmazken AKP ylizde
14’le iki, CHP ylizde 4,7 ile bir milletvekili ¢cikarmistir.5” Bu nedenle, DEHAP
adina Mehmet Yumak ve Resul Sadak, Tiirkiye’deki baraj uygulamasinin Avrupa
Insan Haklar1 Sozlesmesi'nin (AIHS) 1 no’lu Protokol’iiniin 3. maddesini ihlal

5 E.1995/54,K.1995/59, k.t.18.11.1995, AMKD, Say1 31, Cilt 2, s. 845.

6  Kasim 2002 genel se¢imlerinin yiizde 10 baraj uygulamasindan kaynaklanan ¢arpici sonuc-
lar1 hakkindaki gériigleri icin bkz., Ergun Ozbudun, “Ugiincii Oturum Kapanis Konugmasi”,
Anayasa Yargis, Cilt 23, Ankara: Anayasa Mahkemesi Yayinlari, 2006, 279-280; Ayrica bkz.,
Ergun Ozbudun, “Secim Baraji ve ATHM”, Zaman, 12.02.2007.
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ettigi gerekgesiyle Avrupa Insan Haklar1 Mahkemesi'ne (AIHM) basvurmustur.
1 no’lu Protokol’'in 3. maddesi soyledir: “Yiiksek Sozlesen Taraflar, yasama
organinin secilmesinde halkin diisiincesinin 6zgiirce aciklanmasini saglayacak
sartlar icinde makul araliklarla gizli oyla serbest secimler yapmay: taahhit eder.”
AIHM ise, konuya iligkin kararinda yiizde 10 iilke barajinin yiiksek olduguna
dikkat cekmekle birlikte, anilan hitkmiin 1 no’lu Protokol’iin 3. maddesini ihlal
etmedigi sonucuna ulasmistir. Mahkemenin karar soyledir: “S6zlesme kurum-
lar1, secim barajinin her zaman tiye devletlere birakilan takdir alaninda oldugunu
(...) diisiinmektedir. Parlamento sandalyelerinin farkli listeler ve adaylar arasinda
nasil paylastirilacagini belirleyen s6z konusu ulusal baraj, Se¢cim Kanunu’'nun
tirtintidiir. Bu baraji asmakta basarisiz olan partiler bakimindan, s6zii gecen
kanunun etkisi parlamentodaki temsil giiclinden mahrum olmaktr. (...) Bu baraj
hiikmii, 2839 sayii kanunun 33. maddesinde yer almakta olup, 3 Kasim 2002
secimleri 6ncesinde mevcuttur. Bu nedenle basvuru sahipleri, partileri sikayete
konu olan secimlerde baraji asmakta basarisiz olursa kendi secim ¢evrelerinde
elde ettikleri oy oran1 dikkate alinmaksizin, parlamentoda sandalye elde edeme-
yecegini 6ngorebilirdi.”” Ne var ki ATHM, ayni kararda yiizde 10 iilke barajinin
yol actig1 sonuglarin bertaraf edilmesini saglayacak bir degisikligin yapilma-
sinin arzu edilir olduguna dikkat cekmistir. “Mahkeme, sikdyet konusu barajin
indirilmesinin ve/veya (istikrarli parlamento cogunluklar1 saglama) amacini
feda etmeksizin cesitli siyasal egilimlere azami temsil saglayacak diizeltici karsi
dengelerin kabuliiniin arzu edilir oldugunu kaydetmekle birlikte, bu alanda milli
karar makamlarina yeterli takdir alani birakmanin énemine kani bulunmakta-
dir.8”

Su halde yeni anayasa, olagan yontemlerle sec¢ilmis bir TBMM tarafindan
hazirlandig takdirde de bu Meclis’in se¢cimlerinde toplumun tiim kesimlerinin
temsilcisi olan siyasi partiler esit bir yaris sansina sahip olamayacaktir. Boylece,
TBMM’de toplumun cogulcu yapisini yansitan dengeli bir temsil kompozis-
yonunun olusmasi imkansizlasacaktir. Bu ise, toplum s6zlesmesi anlamina
gelen yeni anayasanin hazirlanma siirecini daha baslangicta mesruiyet tartis-
malari ile golgeleyebilecektir. Ote yandan, Milletvekili Se¢imi Kanunu’'nun 16.
maddesi, kiiciik siyasi partilerin se¢im ittifaki olusturmasini 6nleyen bir hiikme
yer vermektedir. Bu hitkme gore: “Siyasi partiler anlasarak miisterek liste halinde
aday gosteremez.” Su halde, yeni anayasanin olagan yollarla se¢ilmis parla-
mento tarafindan hazirlanabilecegi goriisii, digerine kiyasla daha demokratik
oldugu izlenimini vermekle birlikte yiizde 10 {ilke barajinin varligi, yeni anaya-
say1 yapacak Meclis’te toplumun genis kesimlerinin temsilini 6nleyecektir. Bu
nedenle, yeni anayasay1 yapacak TBMM secimleri 6ncesinde temsilde adaleti
saglayacak bir secim reformunun kabulii isabetli olacaktir.

7  Yumak ve Sadak v. Tiirkiye, para.64, para.67.

8 Yumak ve Sadak v. Tiirkiye, para.77. ATHM’'nin 1 no’lu Protokoliin 3. maddesine iligkin
ictihatlar1 konusunda ayrintili bilgi icin bkz., Serap Yazici, “Avrupa Insan Haklar Sézles-
mesi ve Tiirkiye’de Secim Serbestligi”, Demokratiklesme Siirecinde Tiirkiye, Istanbul Bilgi
Universitesi Yayinlari, Istanbul, 2009 b, s.63-71.
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Bu reformlardan biri, Ergun Ozbudun’un AIHM’nin 2007’de verdigi Yumak
ve Sadak v. Tirkiye kararinin ardindan kamuoyuna agikladig1 6nerisi olabilir.
Yazara gore yiizde 10 iilke baraji muhafaza edilebilir ancak, Almanya, Isveg
ve Danimarka’da oldugu gibi, belirli sayida secim c¢evresinde, belirli oranin
tizerinde oy alan siyasi partilere bu baraj uygulanmaz. “Tiirkiye’de de en az ii¢
secim cevresinde birinci olan veya belli bir oranin (mesela ylizde 40) tizerinde
oy alan partilerin {ilke barajina tabi olmamasi savunulabilir. Bununla, 6zellikle
Glineydogu’daki acik temsil adaletsizligi giderilmis olacaktir®.”

Yeni anayasanin, olagan secimlerle belirlenen TBMM tarafindan yapilmasi
diisiincesi benimsendigi takdirde, bu yontemin demokratik temellere dayanmasi
icin tiim siyasi partilerin de tistlenmesi gereken bazi sorumluluklarin oldugunu
hatirlatmak gerekir. Siyasi partiler, secimlerden makul bir siire 6nce, hic¢ degilse
secim bildirilerinde anayasa projelerinin temel degerlerini kamuoyuna yeterince
etrafl bir bicimde aciklamali, ancak bunu takiben se¢menden yeni anayasanin
yapimui icin vekélet talep etmelidir. Boylece, siyasi partiler secmene sundugu
anayasa projesinin niteligine gére destek almis olur ki bu da bir tiir asli kurucu
iktidar sifatiyla ¢alisacak olan parlamentoya yol gosterici bir mesaj olustura-
caktir. Ozellikle son yillarda ve aylarda, farkli sivil toplum kuruluglar tarafindan
yeni anayasa arayisina yonelik ¢ok sayida toplantilar diizenlendigi; zaman zaman
hiikiimet yetkililerince 2011 genel se¢imlerinin yeni anayasa yapmaya yonelik
bir parlamento yaratacag: aciklamasi yapildigi; basinda da bunu destekleyen
cesitli haberlere rastlandig1 halde, heniiz siyasi partilerden hig¢birinin kamuo-
yuna resmen agiklanmis bir anayasa projesi mevcut degildir.

Yeni Anayasanin Felsefesi ve igeriﬁi Nasil Olmahidir?

1982 Anayasasi’nin felsefesi; devletcilik, milliyetcilik, yasakcilik ve vesayetcilik
kavramlariyla 6zetlenebilir. Anayasa’nin baslangicindan son hiikmiine kadar
tlimiine niifuz eden bu felsefe, Tiirkiye nin uzun yillardan beri siiregelen demok-
rasi sorununun kangrenlesmesine, adeta ¢éziimsiizlesmesine neden olmustur.
Bu nedenle anayasanin, bunun tam aksine bir felsefeyle hazirlanmasi, Tiirkiye'de
demokrasi ve ozgiirlilk sorunlarinin ¢éziimiine, boylece Tiirkiye'nin Bati
demokrasileri ile biitiinlesmesine dnemli katkilar saglayabilecektir. Bu ylizden
Tiirkiye'nin yeni anayasasi, milliyetciligi ve her tiir etnik ayrimcilig1 reddeden,
bireylerin tiimiinii etnik kokenleri ne olursa olsun, esit haklar haiz Tiirkiye
Cumhuriyeti Devleti vatandasi olarak kucaklayan bir felsefeye sahip olmalidir.
Ote yandan anayasa, devlet otoritesini korumak ve yiiceltmek yerine, bireyin
varhigini, dzgiirliiklerini esas almali, temsili demokrasi, hukuk devleti ve demok-
ratik cogulculugun gelisimini engelleyen vesayetciligi reddeden bir felsefeye
sahip olmalidir. Eger anayasa, demokrasinin, insan haklarinin evrensel standart-
larina uygun hiikim ve mekanizmalara yer verecek olursa bu, Tiirkiye’'nin

9  Ozbudun, a.g.e., Zaman, 12.2.2007.
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neredeyse Cumhuriyet’in kurulusundan bu yana kdklesen ve demokratik cogul-
culugu engelleyen sorunlarinin ¢6ziimiinii kolaylastirabilir.

Devletcilik Yerine Bireycilik

1982 Anayasast’nin felsefesini tanimlayan kavramlardan biri devletgiliktir. Bu
anayasa, anayasaciligin evrensel mantigini tersine cevirerek, bireyin varhgini,
ozgiirliiklerini devlet otoritesi karsisinda korumak yerine, devleti bireyler ve
ozgiirliikler karsisinda korumay: tercih etmistir. Anayasanin yapimi siirecine
hakim olan askeri liderlere gore, Tiirkiye'yi 12 Eyliil miidahalesine siiriikleyen
sebeplerden biri, 1961 Anayasasi’nin dzglirliikcii felsefesi olmustur. Bu anaya-
sanin tanidig ozgirliikler, 1970’li yillarin ikinci yarisina hakim olan terér ve
siddet olaylarinin baslica nedenlerinden biridir. Béylece, bu teror olaylar kargi-
sinda devlet otoritesi asinmis ve kamu diizeni bozulmustur. Bu yéndeki tespit-
leri, Milli Giivenlik Konseyi’'nin yayimladig ¢esitli bildirilerde ve miidahale lideri
Orgeneral Kenan Evren’in pek cok konusmasinda gézlemlemek miimkiindiir. Bu
nedenle, 1982 Anayasasi’nin temel hedefi, devlet otoritesini yeniden insa etmek
ve bunu 6zgiirlikler karsisinda korumak olmustur.

Anayasa’nin devletci yaklasimini, metnin cesitli hiikiimlerinde gézlem-
lemek miimkiinse de bu yaklasim en agik olarak, baslangi¢c boliimiinde, devletin
temel amac ve gorevlerini diizenleyen 5. maddede goriilmektedir. Uzun,
karmasik, Tiirkce dil kurallarina uygunlugu fevkalade siipheli olan baslangi¢
boliimii, devlet otoritesini yiicelten ifadeler icermektedir. Ustelik, normatif
kurallara yer vermeyen, tamamen edebi bir {islupla kaleme alinan bu béliim,
Anayasa’nin 176. maddesine gore metne dahildir. 176. madde hiikmii, Anayasa
Mahkemesi’'nin, kanunlarin anayasaya uygunlugunu denetledigi baz1 kararla-
rinda esas 6l¢ii norm, pek cok kararinda ise destek 6lcii norm olarak yorumlan-
mistir. Boylece baslangi¢c boliimii, liberallesme ve demokratiklesme yoniindeki
yasal tasarruflarin iptal gerekgeleri arasinda yer almistir. Ote yandan bu boliim,
Yargitay Cumhuriyet Bassavcisi’'nin siyasi partilerin kapatilmasi istemiyle actig
davalarda, kapatma isteminin dayanaklar1 arasinda yer almis, Anayasa Mahke-
mesi de Yargitay Cumhuriyet Bassavcisi'nin iddianamesi dogrultusunda pek cok
siyasi partinin kapatilmasina hitkkmederken, baslangictaki cesitli ifadelere atifta
bulunmustur.

Oysa demokratik devletlerin anayasalar1 incelendiginde, bunlarin baslangic
béliimlerinde devlet otoritesini yiicelten ifadelerin yer almadig1 goriilmek-
tedir. Ornegin Avrupa Birligi'ne (AB) iiye 13 devletin anayasasinin baslangic
béliimiinde, insan haklari, hukuk devleti ve demokrasi degerlerine yer veril-
mistir. AB’ye iiye devletlerin bir kisminin anayasasinda ise baslangi¢ bolimii
yer almamaktadir. Avusturya, Belgika, Kibris, Danimarka, Finlandiya, Italya,
Letonya, Liiksemburg, Malta, Hollanda, Romanya, Slovenya ve Isve¢ anayasalari
Ozel bir baslangi¢ bolumii icermemektedir'®.

10 Daha ayrintilh agiklamalar i¢in bkz., Yazicy, a.g.e., 2009 a, s. 65-71.
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Bu nedenle Tiirkiye’'nin yeni anayasasinda bir baslangi¢ boliimii yer aldig:
takdirde, her seyden 6nce bu béliimiin kisa ve yalin bir iislupla kaleme alinma-
sina dzen gosterilmelidir. Bu béliimde, aralarinda ayirim goézetilmeksizin
toplumun tiim kesimlerinin, devlet otoritesi tarafindan esit 6lciide tanindigini
gosteren, insan haklar1 ve demokrasi degerlerine atif veren ifadelerin varl-
giyla yetinilmelidir. Baslangicin toplumun tiimiinii kapsayan ifadeler icermesi,
ozellikle etnik koken ve mezhep temelinde siiregelen ayriliklarin, biitiinlesmeye
doniismesinde yapici bir role sahip olabilir.

1982 Anayasasi’nin devlet odakl bir anlayisa sahip oldugunu gésteren diger
hitkmii, bu Anayasa'nin “devletin temel amacg ve gorevleri’ni diizenleyen 5.
maddesinde yer almaktadir. Bu hiikme gore: “Devletin temel amac ve gorevleri,
Tiirk milletinin bagimsizligini ve biitiinliiglind, tilkenin béliinmezligini, Cumhu-
riyeti ve demokrasiyi korumak, kisilerin ve toplumun refah, huzur ve mutlulu-
gunu saglamak; kisinin temel hak ve hiirriyetlerini, sosyal hukuk devleti ve adalet
ilkeleriyle bagdasmayacak surette sinirlayan siyasal, ekonomik ve sosyal engel-
leri kaldirmaya, insanin maddi ve manevi varliginin gelismesi icin gerekli sartlari
hazirlamaya calismaktir.” Goriildiigii gibi, anayasa devlete, 6ncelikle, kendi varh-
gin1, bagimsizligini ve biitlinliiglinii koruma gorevini yliklemistir. Bireyin hak ve
ozgiirliikleri 6niindeki engellerin kaldirilmasi, devletin ikincil gorevi seklinde
ifade edilmistir. Maddenin yazim tarzi dahi, anayasanin oncelikli hedefinin,
devlet ve devleti niteleyen cesitli degerleri korumak oldugunu gostermektedir.
Oysa devletin kendi varligini, bagimsizligini ve toprak biitiinliigiinii korumak,
zaten devlet olmanin icabindan kaynaklanmaktadir. Bir anayasa 6zel bir hitkkmii
ile devlete boyle bir 6dev yiiklemese dahi, dogal olarak bu gérevleri yerine getire-
cektir. Devlet otoritesinin hukukun tistiinliigli, bireyin haklariyla sinirlanmasi
anlamina gelen anayasacilik, devlete bireyin hak ile 6zgiirliiklerini tanima ve
koruma 6devini yiiklemektedir. Nitekim AB’ye iiye devletlerin anayasalarinda,
devletin niteliklerini veya gorevlerini diizenleyen maddelerde yahut hak ile
ozgitirliiklere iliskin hiikiimlerde, devletin asil gérevinin, kisinin onurunu, hak ve
ozgiirliiklerini, hukuk devleti, demokrasi degerlerini korumak, her tiir ayrimcilig
onlemek oldugu ifadelerine yer verilmistir. Bu nedenle Tiirkiye, yeni anayasa-
sinda devletin temel gorevinin insan onuru ile varhigini korumak, hak ve 6zgiir-
liikkleri herkese esit olarak tanimak, kamu otoritesinin temel ilkelerinden birinin
her tiir ayrimciligi 6nlemek oldugu yolunda hiikiimlere yer vermelidir. Demok-
ratik, 6zgtirliikcii bir zihniyetle hazirlanan bir anayasa, kacinilmaz olarak insanin
maddi, manevi varligini koruyan hiikiim ve mekanizmalar esas alacaktir!!.

Milliyetciligin ve Her Tiir Etnik Ayrimcihgin Reddi
1982 Anayasasi’nin temel 6zelliklerinden biri de bu anayasanin milliyetci bir

zihniyetle hazirlanmasidir. Anayasa'nin baslangici, orijinal metninde 13 kez
Tiirk ve Tiirkliik kavramini vurgulamistir. Anayasa’nin orijinal metninin timi

11 Ayrnntih bilgi icin bkz., Yazicy, a.g.e., 2009 a, s.74-82.
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incelendiginde, cesitli hiikiimlerde toplam 16 kez devletin {iilkesi ve milletiyle
béliinmez biitiinliigiine yer verildigi goriilmektedir. Anayasa’nin Cumhuriyet’in
niteliklerini diizenleyen 2. maddesi, bu nitelikler arasinda Atatiirk milliyetciligine
baglilik kavramina yer vermis, 4. madde, 2. maddenin icerdigi temel niteliklerin
degistirilmesini yasaklamistir. Bilim ile sanat hiirriyetini diizenleyen 27. madde
ise ikinci fikrasinda, bilim ve sanati yayma hakkinin “Anayasa’nin 1 inci, 2 nci
ve 3 incii maddeleri hiikiimlerinin degistirilmesini saglamak amaciyla kullanila-
mayacagl” hitkkmiinii icermektedir. Bundan baska, 13. madde, orijinal metninde
tiim hak ve hiirriyetlerin “devletin iilkesi ve milletiyle b6liinmez biitiinliigiiniin
korunmasi amaciyla sinirlanabilecegi” hitkkmiine yer vermistir. Benzer sekilde,
14. madde “temel hak ile hiirriyetlerin devletin tilkesi ve milletiyle boliinmez
biitiinliiglinii bozmak amaciyla kullanilamayacagl” hiikmiine yer vererek, bu
kavrami kétiiye kullanma yasaginin dayanaklari arasinda vurgulamistir. Ote
yandan, siyasi partileri diizenleyen 68 ve 69. maddelerde, bir siyasi partinin
amag ve faaliyetlerinin devletin iilkesi ve milletiyle b6liinmez biitiinliigiinii ihlal
etmesi, kapatma yaptirimina baglanmistir. Nihayet, yiiksekdgretim kurumlarini
diizenleyen 130. madde (f. 4) “Universiteler ile 6gretim iiyeleri ve yardimcilar
serbestce her tiirlii bilimsel arastirma ve yayinda bulunabilirler” hitkmiine yer
vermekte, ancak ayni fikra bu hiirriyeti milliyetci bir zihniyet ile asir olciide
sinirlamaktadir. Bu hitkme gore arastirma ve yayin yetkisi, “Devletin varhig: ve
bagimsizlig1 ve milletin ve {ilkenin biitiinligii ve boéliinmezIligi aleyhinde faali-
yette bulunma serbestligi vermez.”

Anayasa’nin milliyetci felsefesini somutlastiran hiikiimlerden biri de “Tiirk
Vatandashgi’ni diizenleyen 66. maddesinde yer almaktadir. Bu maddeye gore:
“Tiirk Devleti'ne vatandaslik bag: ile bagh olan herkes Tiirk’tiir.” Madde her
seyden once, devletin resmi ad1 olan Tiirkiye Cumhuriyeti Devleti ifadesini Tiirk
Devleti'ne doniistiirmesi nedeniyle kusurludur. Maddenin yol ac¢tig1 asil sorun,
devlete vatandaslik bag ile bagh olan herkesi etnik kkenini inkar eden bir asimi-
lasyona tabi kilmasidir. Bu nedenle maddenin anayasal vatandaslik kavraminin
tanimina uygun olarak herhangi bir asimilasyona olanak tanimayacak bicimde
yeniden formiile edilmesi gerekir.

Anayasa’nin milliyetci felsefesini somutlastiran verileri Milli Giivenlik
Konseyi'nin bildirilerinde, kararlarinda ve Konsey Bagskani1 Orgeneral Evren’in
cesitli demeclerinde gézlemlemek de miimkiindiir. Orgeneral Evren, 1982 yilinda
Anayasa Mahkemesi'nde yaptig1 bir konusmada, Yiiksek Mahkeme tiyelerinden
asil beklentilerinin, kendilerine intikal eden uyusmazliklarda hukukilik denetimi
yapmak yerine, “devletin iilkesi ve milletiyle biitiinliigiinii, Cumhuriyet’in ve
milli egemenligin tistlinliigli ve milli giivenligi” korumak oldugunu vurgula-
mistir'?. Anayasa Mahkemesi ise miidahale liderinin kendisine tevdi ettigi bu
gorevi sadakat ile yerine getirerek, gerek kanunlari iptal ederken, gerekse siyasi

12 Tiirkiye Cumhuriyeti Devlet Baskani Orgeneral Kenan Evren’in Soylev ve Demegleri (12
Eyliil 1981-12 Eyliil 1982) Basbakanlik Basimevi, Ankara, 1982, 5.238.
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partilerin kapatilmasina hitkkmederken gerekgelerinde devletin iilkesi ve milleti
ile boliinmez biitlinliigiiniin korunmasina siklikla atifta bulunmustur.

Anayasanin tiimiine hakim olan bu milliyetci felsefenin, Cumhuriyet’in
kurulusundan bu yana siiregelen Kiirt sorununun demokratik yontemlerle
¢Ozlimiinli imkansizlagtirdigl, terdr ve siddet eylemlerinin yayginlasmasina
zemin hazirladig1 s6ylenebilir. Bu nedenle Tiirkiye'nin yeni anayasas1 milliyetci
bir felsefeyle degil, etnik kokenleri ne olursa olsun, vatandaslarin tiimiinii esit
olarak taniyan, kapsayici bir zihniyetle hazirlanmalidir. Yeni anayasanin 6zellikle
vatandashig: diizenleyen hiikmiinde, vatandaslar arasinda herhangi bir temelde
ayrimcilik anlamina gelen ifadelerin yer almamasina 6zen gosterilmelidir. Yeni
anayasanin vatandaslik hiikmiinde, sivil anayasa taslaginin 35. maddesi esin
kaynag1 olabilir. Bu maddeye gore: “Vatandaslik temel bir haktir. Kanunun
Ongordiigii esaslara uygun olarak bu statiiyii kazanan herkes Tiirkiye Cumhuri-
yeti vatandagidir!3.”

Yasakgilik Yerine Ozgiirliikgiiliik

1982 Anayasasi yukarida deginildigi gibi, 1961 Anayasasi’nin ozglrliik¢li
yapisinin kamu diizenini ortadan kaldirdigi, siyasal kutuplasmay tesvik ettigi,
hatta teror ve siddete zemin hazirladig: diisiincesiyle yasakg¢i bir felsefeyle hazir-
lanmistir. Anayasa koyucuya gore, yasakgilik, devlet otoritesini yeniden insa
etmenin ve koruyabilmenin temel araglarindan biri olacaktir. 1982 Anayasasi
genel olarak degerlendirildiginde, cagdas bir anayasa metninin icermesi gereken
tim hak ve 6zgiirliiklere yer vermistir. Ancak bu hak ile 6zgiirliikler, otoriter
sistemlere 6zgii bir zihniyetle 6dev ve sorumluluk anlayisiyla sinirlanmistir.
Anayasa’nin “Temel hak ve hiirriyetlerin niteligi” bashikh 12. maddesi 2. fikra-
sinda, ddev ve sorumluluk kavramlariyla sinirh olan bir hak anlayisini diizenle-
mektedir. Bu hiikme gore: “Temel hak ve hiirriyetler, kisinin topluma, ailesine ve
diger kisilere karsi 6dev ve sorumluluklarini da ihtiva eder.” Anayasa'nin, 2. kismi
“Temel Haklar ve Odevler”, bu kismun 2. béliimii “Kisinin Haklar1 ve Odevleri”,
3. boliimii “Sosyal ve Ekonomik Haklar ve Odevler”, 4. boliimii “Siyasi Haklar ve
Odevler”, 42. maddesi “Egitim Hakki ve Odevi”, 49. maddesi ise “Calisma Hakki
ve Odevi” baghiklarini tasimaktadir.

Anayasa’nin orijinal metni, tiim hak ve ézgiirliikleri 13. maddede yer alan
hiikiimle kiimiilatif bir sinirlama sistemine tabi kilmistir. Bu hitkme gore,
“Temel haklar ve hiirriyetler, devletin {ilkesi ve milletiyle béliinmez biitiinlii-
gliniin, milli egemenligin, cumhuriyetin, milli giivenligin, kamu diizeninin,
genel asayisin, kamu yararinin, genel ahlak ve genel sagligin korunmasi amaci
ile ve ayrica Anayasa'nin ilgili maddelerinde 6ngoriilen sebeplerle, anayasanin
soziine ve ruhuna uygun olarak kanunla sinirlanabilir.” Boylece smirlamanin

13 Sivil anayasa taslaginda, TBMM’de uzlasma saglanmasi giic¢ olan konularda, uzlasmanin
tesviki amaciyla, alternatifli diizenlemeler 6ngoriilmiistiir. Taslagin vatandashga iligkin 35.
maddesi de bunlardan biridir. Yukarida aktarilan hiikiim ise, taslagin 35. maddesinin 3.
alternatifidir.
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asil kurali olarak, 6zgiirliiklerin taninip korunmasinin ise istisna teskil ettigi
yasakgl bir sistem yaratilmistir. 13. madde, 2001 yilinda degistirilerek, maddeye
genel bir koruma hiikmii niteligi kazandirilmak istenmisse de bu amacin ne
Olctide gerceklestigi tartismalidir. Maddenin icerdigi genel siirlama neden-
leri bu degisiklik ile ilga edilerek, hak ve 6zgiirliikleri diizenleyen diger anayasa
maddelerine eklenmistir. Boylece, her hak ve 6zgiirliigli diizenleyen hiikiimde
uzunca bir sinirlama nedenleri listesi yer almistir. Bundan baska 2001 degisikligi
13. maddeye, Alman hukukundan miilhem olan 6ze dokunma yasagi, olctiliiliik
ilkesi ve laik Cumhuriyet’in gerekleri kavramlarini eklemistir. Maddenin 6nceki
metninde yer alan demokratik toplum diizeninin gerekleri kavrami muhafaza
edilmistir. Sinirlamanin bu olciitlere uygun olarak yapilabileceginin hiikme
baglanmasi, ozgiirliikklere sunulan bir giivenceyi ifade etmektedir. Ne var ki
sinirlamalarin laik cumhuriyetin gereklerine uygunluk kosuluna baglanmasinin
ozgiirliiklere ne 6lclide glivence sunacagl, anayasa yargisinin laiklik kavramina
ytikledigi anlama bagh olacaktir'4. Tiirk Anayasa Mahkemesi, bugiine kadar
gerek kanunlarin anayasaya uygunlugunu denetlerken gerekse siyasi partilerin
kapatilmasina hitkmederken dayatmaci bir laiklik anlayisi'® benimsemistir. Bu
anlayisin 6zgiirliikler lehine sonu¢ dogurmayacag aciktir.

1982 Anayasasi’nin hak ve 6zgiirliiklerin asin 6l¢iide sinirlanmasina yol acan
hiikiimlerinden biri de “Temel hak ve hiirriyetlerin kétiiye kullanilamamas1”
baslikli 14. maddesinde yer almaktadir. Hakkin kétiiye kullanilmasi yasagi, ilk kez
Ikinci Diinya Savasi'ndan sonra kabul edilen anayasalarda ve uluslararasi sozles-
melerde diizenlenmistir. Bu yasagin amaci, 6zgirliikleri, 6zgiirliikk ve demok-
rasi karsiti akimlara karsi korumaktir. Bu nedenle, kotiiye kullanma yasagi,
cagdas diinyada o6zgiirliikleri devlet otoritesi, topluluklar ve kisilerden gelebi-
lecek her tiirlii miidahaleye karsi koruyan ek bir giivence niteligindedir. 1982
Anayasasi’nin bu yasagi diizenleyen 14. maddesi ise 6zgiirliiklere bir giivence
sunmamakta, tam aksine, onlarin siirlanmasinda basvurulabilecek ek bir
anayasal dayanak olusturmaktadir. Bu maddenin, maddi dlemde tezahiir eden
yikici ve bozucu fiilleri degil, maddi alemde tezahiir etme ihtimali olan fiillere
iliskin niyeti, yasagin kapsamina almasindan kaynaklanmistir. Béylece madde,
kanun koyucuya otoriter sistemlere 6zgii bir bicimde niyeti cezalandirma yetkisi
sunmustur. Nitekim 14. madde hiikmii, Anayasa Mahkemesi'nin, siyasi parti-
lerin kapatilmasina iligkin kararlarinin 6nemli bir kisminda, gerekceler arasinda
yer almustir. 2001 degisikligi ile 14. maddeye, AIHS nin 17. maddesine paralel bir
icerik kazandirilmak istenmisse de bu amacin ne 6lciide gerceklestigi siiphe-
lidir. Ciinkii madde, degisiklikten sonra da kanun koyucuya fiilleri degil, niyeti
cezalandirma yetkisi sunmaktadir.

14 Bu konudaki tartismalar icin bakimiz. Yazici, a.g.e. 2009a, s. 95-96.; Ziihtii Arslan, Anayasa
Teorisi, Seckin Yayinlari, Ankara, 2005, s.160-161.

15 Laikligin iki tlirti izerine —dayatmaci ve pasif laiklik- karsilastirmali bir ¢alisma icin bkz.,
Ahmet Kuru, Secularism And State Policies Toward Religion The United States, France, and
Turkey, Cambridge University Press, New York, 2009.
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Biitlin bu nedenlerle Tiirkiye, yeni anayasasini, insan haklarinin evrensel
standartlarina uygun olarak hazirlamalidir. Birlesmis Milletler ile Avrupa Konseyi
gibi orgiitler ¢ercevesinde kabul edilen Tiirkiye'nin de taraf oldugu insan hakla-
rinin korunmasi sdzlesmeleri, Avrupa Insan Haklar1 Mahkemesi ictihatlari,
Venedik Komisyonu'nun demokrasi degerlerini korumak amaci ile hazirladigi
raporlar, yeni anayasanin 6zgiirliiklere iliskin diizenlemelerinde yol gosterici
olabilir.

Ote yandan yeni anayasa, insan haklarinin evrensel standartlarina uygun
bir hukuk diizeni yaratmak amaci ile temel hak ve hiirriyetlere iliskin uluslara-
ras1 anlagmalarin statiisiinii gliclendiren hiikiimlere de yer vermelidir. Aslinda
Anayasa’nin 90. maddesi, bu amacla 2004 yilinda degistirilerek, evvelce kanun-
larla esit statiide olan uluslararasi anlasmalarin kanunlarin {izerinde oldugu
hitkmii kabul edilmistir. Degisik 90. maddeye gore: “Usuliine gore yiiriirliige
konulmus temel hak ve 6zgiirliiklere iliskin milletleraras1 andlasmalarla kanun-
larin ayni konuda farkli hiikiimler icermesi nedeniyle cikabilecek uyusmazlik-
larda milletlerarasi anlasma hiikiimleri esas alinir.” Bu hiikiim, yasama, yiiriitme,
yargl organlarina, ¢atisma halinde, temel hak ve hiirriyetlere iligkin uluslara-
ras1 anlasmalar1 uygulamak konusunda acik bir direktif vermektedir. Ne var ki,
uygulamada 6zellikle yargi organlari, bu hitkmiin geregini yerine getirememistir.
Bu nedenle yeni anayasa, temel hak ve hiirriyetlere iliskin uluslararasi anlasma-
larin statiisiinii daha da giiclendirmelidir. Bu konuda sivil anayasa taslaginin,
“kanunlar, (...) temel hak ve hiirriyetlere iliskin milletlerarasi anlasmalara aykir1
olamaz” hiikkmiine yer veren 67. maddesiyle, Anayasa Mahkemesi'ne kanunlarin
temel hak ile hiirriyetlere iliskin uluslararasi anlasmalara uygunlugunu denet-
leme yetkisi veren 117. maddesi esas alinabilir.

Hukuk Devletinin Gii¢lendirilmesi

1982 Anayasast Cumhuriyet’in niteliklerini diizenleyen 2. maddesinde, bu
nitelikler arasinda hukuk devleti ilkesine de yer vermistir. Bu ilke, devlet otori-
tesinin tiim eylem ve islemlerinin hukuka uygunlugu yoniinden yargi deneti-
mine tabi olmasini, bunu yapacak yargi kuruluslan ile yargi mensuplarinin
kurumsal ve bireysel bagimsizliklarinin giivence altina alinmasini gerektirmek-
tedir. 1982 Anayasasi ise baz1 kamu islemlerine yargi bagisikligi sunarak hukuk
devleti glivencelerini zayiflatmistir. Bundan baska anayasa, demokratik diinyada
hukukun istiinltigiiniin garantisi olan Anayasa Mahkemesi ile yargi mensup-
larinin bireysel bagimsizhiklarinin giivencesi olan Hakimler ve Savcilar Yiiksek
Kurulunu, devletin resmi ideolojisinin koruyuculugunu tiistlenen vesayet kurum-
larina déniistiirmiistiir.

Yarg: bagisikligi sunulan kamu islemleri: Anayasa’'nin idari yarg: yolunu
diizenleyen 125. maddesi, hukuk devletinin geregi olarak, “Idarenin her tiirlii
eylem ve islemlerine kars1 yarg: yolu aciktir” hitkkmiinii icermektedir. Ne var ki,
ayni hiikiim, cumhurbagskaninin tek basina yapacag: islemlerle, Yiiksek Askeri
Sura (YAS) kararlarina yargi bagisikligs sunarak bu islemlerin hukuka uygun-
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luklarinin denetlenmesini 6nlemektedir. 12 Eyliil 2010 tarihinde kabul edilen
anayasa degisikligi YAS kararlarina sunulan yargi bagisikhigim1 kismen ilga
ederek, YAS'1n TSK’'den ihraca yonelik kararlarina kars1 yargi denetimine olanak
tanimustir. S6zii gecen degisiklik, olumlu olmakla birlikte, bu kararlarin tiimii
lizerinde yargi denetimine imkan saglamamasi bakimindan yetersizdir. Ote
yandan, maddenin cumhurbaskaninin tek basina yaptig1 islemlere sundugu
yargl bagisikligr varligini korumaktadir. Anayasa’nin kamu gorevlilerinin disiplin
kovusturmalarini diizenleyen 129. maddesi, disiplin islemleri {izerinde yargi
denetimine olanak tanidig1 halde, uyarma ve kinama cezalarina iliskin disiplin
islemlerini bu denetimin disinda birakmistir. 12 Eyliil 2010 tarihinde kabul
edilen anayasa degisikligi bu yargi bagisikligini da ilga ederek disiplin cezasi
iceren tiim islemleri yargi denetimine tabi kilmistir. Bundan baska, Anayasa'nin
159. maddesi, HSYK kararlarina karsi yargi denetimine basvurulamayacagi
hiikmiine yer vermistir. Maddenin kurul kararlarina sundugu bu yargi bagisikligi
12 Eyliil 2010 tarihinde kabul edilen anayasa degisikligi ile kismen ilga edilmek
suretiyle HSYK’nin meslekten men cezasi igeren kararlar1 yargi denetimine
acilmistir. Kurulun disiplin cezasi iceren diger kararlarina karsi yargi denetimine
olanak taninmamasi, hukuk devleti yéniinden bir eksikligi ifade etmektedir. Ote
yandan, Anayasa’'nin gecici 15. maddesi 3. fikrasinda, 12 Eyliil 1980 tarihinde
kurulan, 1983 yilina kadar iilkenin hukuki ve siyasi olarak yeniden yapilandi-
rilmasi amaciyla cok sayida kanun kabul eden Milli Giivenlik Konseyi'nin tiim
yasama tasarruflarina yargi bagisikligi sunmaktaydi. Bu yarg: bagisikligi da 2001
anayasa degisikligi ile ilga edilerek, konseyin kabul ettigi kanunlarin ve kararna-
melerin itiraz yoluyla Anayasa Mahkemesi tarafindan denetlenmesine olanak
taninmigtir. Nihayet, Anayasa'nin 148. maddesi, olaganiistii yonetim usulleri
altinda kabul edilen kanun hiikmiinde kararnamelere yarg: bagisikligi sunmak-
tadir. Temel hak ve 6zgiirliikleri, hukuk devleti giivencelerinden yoksun birakan
bu diizenleme halen varligini korumaktadir. Ne var ki Anayasa Mahkemesi,
bugiine kadar gelistirdigi ictihatlarla bu yarg: bagisikliginin olumsuz sonuglarini
bertaraf etmeyi bagarmigtir!6.

Vesayet Kurumlari

1982 Anayasasi’'nin énemli 6zelliklerinden biri de Bati cografyasinda cogulcu
demokrasinin ve hukuk devletinin teminati olan kurumlari, vesayet organlarina
doniistiirmesidir. Vesayetcilik, secilmis organlarin iradesi tizerinde atanmaislarin,
asker ve sivil biirokratlarin sinirlayict oldugu, bu siirlama roliiniin ideolojik
kriterlerden kaynaklandig1 bir modeli ifade etmektedir. Bu yonii ile vesayetcilik,
ilk bakista cogulcu demokrasiye benzedigi izlenimini vermekle birlikte, bundan
tlimiiyle farklidir. Cogulcu demokrasi, toplumun mutlak bir tiirdeslik gostere-

16 E.1990/25,K.1991/1, k.t. 10.1.1991, AMKD, Say1 27, Cilt 1, 100, 102; E. 1991/6, K. 1991/20,
k.t. 3.7.1991, AMKD, Say1 27, Cilt 1, s.375-421; E. 1990/25, K. 1991/1, k.t. 10.1.1991, AMKD,
Say127, Cilt 1, s.101.
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meyecegi, her toplumun din, mezhep, dil, irk, etnik, kiiltiirel, siyasal, sosyal ve
sinifsal temelde su veya bu dl¢iide ayriliklar sergileyecegi gerceginden hareketle,
iktidarin sayisal ¢cogunlugun elinde yogunlasmasini 6nleme fikrine dayanir. Bu
nedenle ¢cogulcu demokrasilerde iktidar ¢ogunlugunun iradesi, azinliklar lehine
anayasanin ustiinliigii, hukuk devleti, kuvvetler ayrilig: gibi kurallarla sinirlan-
maktadir. Boylece, segmen ¢ogunlugunun destegini elde eden gruplarin kendi-
lerini kadir-i mutlak gérmesi 6nlenmekte, siyasal ve toplumsal muhalefetin
anayasal haklar1 cogunluk iradesine karsi korunmakta, her seyden 6nemlisi,
iktidarin serbest secimler araciligiyla el degistirmesine, azinliklarin gelecekte
cogunluk olmasina sans taninmaktadir. Bu tiir bir sistemin varhg, 6zgiirlikcii
ve demokratik bir anayasayi, bunun hukuk devletinin tiim mekanizmalarina yer
vermesini zorunlu kilmaktadir. Béylece secilmis organlarin iradesi, bu 6zgiir-
liik¢ii ve demokratik anayasanin {istiinliigiiyle sinirlanmaktadir. Yasama ve
yliriitme organlari ile idari makamlarin tiim islemleri iizerinde hukuka uygunluk
denetimi yapacak bir anayasa yargisi ile idari yargi sisteminin kurulmasi,
yarginin tarafsizlik ve bagimsizliginin garanti edilmesi, cogulcu demokrasinin
olmazsa olmaz sartlarindandir. Oysa vesayet yonetiminde se¢ilmis organlarin
iradeleri, anayasanin ve hukukun {istiinliigii yéniinden degil, devlet seckinle-
rinin ideolojik beklentileri yoniinden denetlenmektedir. Bu ylizden cogulcu
demokrasilerin denetim araclar1 hukuka uygunlugu esas alirken vesayet yoneti-
minin denetim araglari keyfilige dayanmaktadir. Cogulcu demokrasinin secilmis
organlar {izerindeki denetimi, cogunlugun istibdadini 6nleme, azinlik haklarini
giivence altina alma, boéylece demokrasinin siirdiiriilebilirligini saglama amacina
yoneliktir. Buna karsilik, vesayet denetimi, secilmis organlarin iradesini hukuka
uygun olsa dahi etkisiz kilmakta, bu yoniiyle temsili demokrasiyi, hesap verir-
ligi ortadan kaldirarak secim yarisini, anlamsiz bir oyuna déniistiirmektedir.
1982 Anayasasi, Bati diinyasinda ¢ogulcu demokrasinin giivencesi olan anayasa
yargisl, yargl konseyi, parti yasaklari gibi kurum ve mekanizmalari vesayet aracla-
rina doniistiirmiistir.

Anayasa Mahkemesi

Cogulcu demokrasi ve hukuk devletinin icaplarindan biri, yasama cogunlu-
gunun iradesini anayasanin iistiinliigii kural ile sinirlamaktir. Bu ise kanun-
larin anayasaya uygunluk yoniinden yargi denetimine tabi olmasini gerek-
tirir. Bu denetim, Avrupa demokrasilerinde merkezilesmis bir anayasa yargisi
yoluyla gerceklestirilirken, ABD’de ayn1 zamanda temyiz yetkisine sahip olan
Yiice Mahkeme tarafindan yiiriitiilmektedir. Merkezilesmis anayasa yargisi
sisteminde Anayasa Mahkemesi, anayasaya aykiriligini tespit ettigi kanunlari
iptal etmekte ve yiiriirliikkten kaldirmaktadir. Bu, Hans Kelsen’in ifadesi ile bir
tlir negatif kanun koyuculuk faaliyetidir. Bu nedenle, tipki parlamentolar gibi
anayasa mahkemeleri de demokratik mesruiyet esasina dayanmasi gereken
organlardir. Nasil parlamentolar halktan aldig1 vekaletle kanun koyma yetki-
sini kullaniyorsa, anayasa mahkemeleri de ancak halkin iradesinden kazandig
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demokratik mesruiyetle kanunlar iptal yetkisini kullanabilmelidir. Bu yiizden
Avrupa demokrasilerinde anayasa mahkemeleri halkin iradesi ile iliskilendi-
rilmis bir iiye kompozisyonuna sahiptir. Almanya’da 16 iiyeden olusan Anayasa
Mahkemesi'nin sekiz {iyesini Federal Parlamento (Bundestag), sekiz tiyesini ise
Eyaletler Meclisi (Bundesrat) segcmektedir. Macaristan ve Polonya’da da Anayasa
Mahkemesi iiyelerinin tiimii, parlamento tarafindan secilmektedir. Fransa’'da
dokuz liyeden olusan Anayasa Konseyi'nin {i¢ iiyesini halkin sectigi Cumhurbas-
kani, alt1 iiyesini ise her iki meclisin baskanlar1 segcmektedir. Bu ylizden dokuz
tiyenin tiimiiniin seciminde halkin iradesi dolayl etkiye sahiptir. 15 {iyenin yer
aldig1 italyan Anayasa Mahkemesi'nin iiyelerinden besi hiikiimetce, besi yarg:
organinca, besi ise parlamentonun ortak toplantisi ile secilmektedir. 12 tyeli
[spanyol Anayasa Mahkemesi'nin iiyelerinden dérdii Kongre, dérdii Senato,
ikisi yarg, ikisi hiikiimetce secilmektedir. ABD’de kanunlarin anayasaya uygun-
lugunu da denetleyen Yiiksek Mahkeme’nin tiim {iiyeleri Baskan tarafindan
belirlenmekte, bu islem Senato tarafindan onaylanmaktadir. Boylece Yiiksek
Mahkeme’nin demokratik mesrulugu iki kaynaktan beslenmektedir.

1961 Anayasasi da Anayasa Mahkemesi'nin bes asil iki yedek tiyesini
secme yetkisini TBMM’ye tanimistir. 1982 Anayasasi ise TBMM’nin Anayasa
Mahkemesi'ne iiye se¢cme yetkisini tamamen ortadan kaldirarak, mahkemenin
11 asil dord yedek iiyesinin tiimiinii secme yetkisini cumhurbagskanina tanimigtir.
Anayasa’nin orijinal 146. maddesine gore: “Anayasa Mahkemesi 11 bir asil ve
dort yedek liyeden olusur. Cumhurbaskani iki asil ve iki yedek tiyeyi, Yargitay
iki as1l ve bir yedek tiyeyi, Danistay birer asil tiyeyi Askeri Yargitay, Askeri Yiiksek
Idare Mahkemesi, Sayistay genel kurullarinca kendi baskan ve tiyeleri arasindan
liye tam sayilarinin salt cogunlugu ile her bos yer icin gosterecekleri liger aday
icinden; bir asil {iyeyi ise Yiiksekdgretim Kurulu'nun kendi iiyesi olmayan yiikse-
kdgretim kurumlar 6gretim tiyeleri icinden gosterecegi {ic aday arasindan; ¢
asil ve bir yedek iiyeyi tist kademe yoneticileri ile avukatlar arasindan secer.”

Goriildigi gibi, cumhurbagkani, mahkemenin sekiz asil ii¢c yedek {iyesini
cesitli kurumlarin gésterecegi adaylar arasindan dolayh olarak, ii¢ asil bir yedek
tiyesini ise nitelikleri Anayasa’da gosterilen kisiler arasindan dogrudan dogruya
secmektedir. Boylece Yiiksek Mahkeme’nin iiyelerinin tiimiinii belirleme yetkisi,
1982 Anayasasti’nin yarattig1l en giiclii vesayet makami olan cumhurbagskanli-
gma taninmistir'’. Bu Anayasa’nin gecici 1. maddesi, anayasanin halkoylamasi
ile Milli Giivenlik Konseyi Baskani olan Orgeneral Kenan Evren’in cumhur-
baskanligina secimini ayni oy pusulasinda birlestiren bir hitkme yer vermistir.
Boylece, anayasanin yiiriirliige girmesini takip eden ilk yedi y1l icin bu Anayasa
ile cumhurbaskanina sunulan yetkilerin tiimii, TSK’'nin iradesi dogrultusunda

17 Danigsma Meclisi tarafindan hazirlanan anayasa taslagi, Cumhurbaskanina Anayasa
Mahkemesi tiyelerinin tiimiinii dogrudan dogruya se¢me yetkisi tanimaktaydi. Taslagin,
bu hitkmii, Orgeneral Evren’in talebi iizerine, Milli Giivenlik Konseyi'nce degistirilerek,
cumhurbagkaninin Anayasa Mahkemesi’'ne iiye se¢me yetkisi, cesitli kurumlarla payla-
silan dolayli bir yetkiye dontiistiirtilmiistiir. Kenan Evren, Kenan Evren’in Anilari, cilt 3,
Milliyet Yayinlari, istanbul, Ocak 1991, s. 284-285.
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Orgeneral Evren tarafindan kullanilacaktir. Orgeneral Evren’in bu makam-
daki gorev siiresini tamamlamasinin ardindan ise cumhurbaskanhgina TSK'ye
mensup bir kisinin veya hi¢ degilse TSK'nin onayina sahip bir kisinin secilmesi
hedeflenmistir. Anayasa koyucunun cumhurbaskanligi tizerindeki bu tasavvuru,
Anayasa Mahkemesi’'ne {iye secme yetkisinin tiimii ile bu makama taninmis
olmasinin sebebini de aciklamaktadir. Boylece, kanunlarin anayasaya uygunluk
denetimi, siyasi partilerin kapatilmasi ve Yiice Divan yargilamasi gibi 6nemli
yetkileri haiz olan bu yargi kurulusu, halkin iradesi ile degil, devlet seckinlerinin
iradesiyle iliskilendirilmistir.

Anayasa Mahkemesi’'nin demokratik mesruiyet esasindan yoksunlugu,
Yiiksek Mahkeme’nin cesitli kararlarinda anayasal yetkilerini asmasina, hukuka
uygunluk denetiminden saparak yerindelik denetimine yonelmesine, ¢agdas
emsalleri gibi anayasanin iistiinliigii ve ozgiirliiklerin glivencesi olmak yerine
devletin resmi ideolojisini koruyan bir vesayet organina doniismesine yol
acmistir. Yiikksek Mahkeme’nin siyasi partilerin kapatilmasi istemi ile agilan
davalarin biiylik cogunlugunda kapatmaya hitkkmetmesi de bu vesayetci yakla-
simin eseridir.

12 Eyliil 2010 tarihinde kabul edilen anayasa degisikligi, Anayasa
Mahkemesi'nin liye kompozisyonunu bir dlciide degistirerek, mahkemenin
demokratik mesruiyetini sinirh dlciide giiclendirmistir. Degisik 146. maddeye
gore: “Anayasa Mahkemesi 17 {iyeden kurulur.

Tiirkiye Biiyiik Millet Meclisi iki iiyeyi, Sayistay Genel Kurulu'nun kendi
baskan ve tiyeleri arasindan, her bos yer icin gésterecekleri ticer aday icinden, bir
iiyeyi ise baro baskanlarinin serbest avukatlar arasindan gosterecekleri ii¢ aday
icinden yapacag gizli oylamayla secer. (...) Cumhurbaskans; {i¢ iiyeyi Yargitay,
iki tiyeyi Danistay, bir iiyeyi Askeri Yargitay, bir iiyeyi Askeri Yiiksek idare Mahke-
mesi genel kurullarinca kendi baskan ve iiyeleri arasindan her bos yer icin goste-
recekleri iicer aday icinden; en az ikisi hukukc¢u olmak iizere {i¢ iiyeyi Yiikse-
kogretim Kurulu'nun kendi tiyesi olmayan yliksekégretim kurumlarinin hukuk,
iktisat ve siyasal bilimler dallarinda gorev yapan 6gretim tiyeleri arasindan goste-
recegi iicer aday icinden; dort iiyeyi iist kademe yoneticileri, serbest avukatlar,
birinci simif hakim ve savcilar ile en az bes yil raportérliikk yapmis Anayasa
Mahkemesi raportérleri arasindan secer”.

Bu degisiklik, Anayasa Mahkemesi'nin demokratik mesruiyetini giiclendir-
mekle birlikte yetersizdir. Bu nedenle yeni anayasada, Anayasa Mahkemesi {iyele-
rinin daha 6nemli bir béliimiinii se¢cme yetkisi, Tiirkiye Biiyiik Millet Meclisi'ne
taninmali, ancak TBMM bu yetkiyi, nitelikli ¢ogunluk esasina uygun olarak
kullanmalidir. Bu baglamda, sivil anayasa taslaginin Anayasa Mahkemesi'nin
kurulusunu diizenleyen 112. maddesi, anayasa koyucu i¢in dérnek olusturabilir.
Taslagin 112. maddesi soyledir:

“(1) Anayasa Mahkemesi on yedi tiyeden olugsur.

(2) Tiirkiye Biiyiik Millet Meclisi, en az ii¢ii anayasa hukuku, kamu
hukuku veya siyaset bilimi alaninda ¢aligan profesorler arasindan olmak
lizere sekiz iiyeyi iiye tam sayisimin begte ii¢ cogunlugu ile seger. Uyelerden
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dordii Yargitay, dordii Danistay, biri de Sayistay genel kurullarinca kendi
Baskan ve iiyeleri arasindan iiye tamsayilarinin salt cogunlugu ile ve gizli
oyla segilir.

(3) Ogretim iiyeleri ile iist kademe yoneticileri ve avukatlarin Anayasa
Mahkemesine tiye secilebilmeleri icin, kirk yasint doldurmus, hukuk,
siyasal bilimler, iktisadi ve idari bilimler alanlarindan mezun olmusg
ve ogretim elemanliginda veya kamu hizmetinde en az on bes y1l fiilen
calismis veya en az on bes yil avukatlik yapmis olmalar sarttir.”

Hakimler ve Savcilar Yiiksek Kurulu

Hukuk devletinin en 6nemli unsurlarindan biri de devlet otoritesinin hukuka
uygunlugunu denetleyecek olan yargiya, kurumsal ile bireysel diizeyde taraf-
sizlik ve bagimsizlik giivencesi sunmaktir. 1982 Anayasasi 9. maddesinde,
“Yarg yetkisi, Tiirk Milleti adina bagimsiz mahkemelerce kullanilir” hitkkmiine
yer vererek, kurumsal bagimsizligin saglanmasini hedeflemektedir. Anayasa,
138. maddesinde ise bu kurumsal bagimsizlik hedefini daha da giiglendirmek-
tedir. 138. maddenin ilk fikrasina gore: “Héakimler, gérevlerinde bagimsizdirlar;
Anayasaya, kanuna ve hukuka uygun olarak vicdani kanaatlerine gore hiikiim
verirler.” Boyle olmakla birlikte, uygulamada kimi zaman siyasi kimi zaman
da askeri ile sivil biirokratik aktorlerin yargiya emir, talimat veren, tavsiye ve
telkinde bulunan cesitli aciklamalarda bulundugu goriilmektedir. Ne var ki,
1982 Anayasas!'nin yarginin tarafsizlik ve bagimsizligina iliskin asil eksikligi, bu
anayasa ile yargi mensuplarinin bireysel bagimsizliklarinin yeterince giivence
altina alinmamasidir. Bireysel bagimsizlik, yargt mensuplarinin 6zliik haklar
konusunda karar verme yetkisinin 6zerk kurullara taninmasini zorunlu kilar.
Ozerklik ise bu kurulu yasama ve yiiriitme gibi siyasi organlar kadar, yarginin
kendi icinden gelmesi muhtemel baskilara karst da korumay1 gerektirir. Genel-
likle “yargi konseyi” olarak adlandirilan bu tiir kurullarin 6zerkligi, tiye kompozis-
yonu, iiyelerinin se¢iminde izlenen yontem, kararlarinin etkin bir itiraza ve yargi
denetimine acgik olmasi ile dogrudan iliskilidir. Tiirkiye'nin tiyesi oldugu Avrupa
Konseyi'nin bir organi niteligindeki Venedik Komisyonu'nun “Yargisal atamalar”
baslikli raporuyla!® Avrupa Konseyi Yargi¢lar1 Danigma Kurulu'nun (AYDK) 10
numaral gériisii'?, yargi konseyinin tiye kompozisyonu ile iiyelerinin seciminde
izlenecek yontem konusunda yargi mensuplarinin tarafsizlik ve bagimsizliklarini
garanti edecek onerilere yer vermektedir. Bu raporlara gére, yargi konseyinin iiye
sayisl, yargl glicliniin biiyiikliigii ile dogru orantili olmali, tiye kompozisyonu ise
karma bir nitelik sergilemelidir. Karma yapi, kurulun iiye cogunlugunun yargiclik
mesleginden gelmesini, liyelerin bir kisminin ise yargic olmayan hukuk profesor-

18 Venedik Komisyonu (Venice Comission), Judicial Appointments, 15 Mart 2007, CDL-JD
(2007) 001rev. www.venice.coe.int

19 Avrupa Konseyi Yargiclari Danisma Kurulu (Consultative Council of European Judges
[CCJE]), Opinion no.10 (2007), Strasbourg, 21-23 Kasim 2007, http://www.coe.int/t/dghl/
cooperation/ccje/textes/Avis_en.asp
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leri, avukatlar ve isletme yoneticileri gibi kisiler arasindan secilmesini gerektirir.
Yargic iiyeler, farkli derecelerde gorev yapan hakim ve savcilar arasindan kendi
esitlerince secilmeli, bdylece yarginin tiimiine bu kurulda temsil imkani sunul-
malidir. Yargic olmayan iiyeler ise parlamentolarin nitelikli cogunlugu ile secil-
meli, bu yontemle kurula demokratik mesruiyet ve hesap verirlik saglanmalhdir.
Yargi konseyi kararlari etkin bir i¢ itiraza ve yargi denetimine tabi olmalidir.

1982 Anayasasl, yargl mensuplarinin ozliikk haklar1 konusunda karar verme
yetkisini HSYK’ye tanimistir. Anayasa’'nin 159. maddesine gére Adalet Bakani,
HSYK’'nin Bagkani, Adalet Bakanhig1 Miistesar1 ise tabii {iyesidir. HSYK’nin {i¢ asil
tic yedek tiyesi, Yargitay'in, iki asil iki yedek tiyesi ise Danistay’in kendi {iyeleri
arasindan, her bos yer icin gosterecegi ti¢c aday icinden cumhurbaskaninca segil-
mektedir. Ote yandan, HSYK kararlarina kars1 yargi yoluna bagvurmak miimkiin
degildir. Goriildiigii gibi 1982 Anayasasi, HSYK'de, sadece iki yiiksek yarg:i kurulu-
sunun lyelerine temsil olanagl sunmustur. HSYK’nin iiye sayisi, Tiirkiye’deki
yarg! giiciiniin biiyiikligii ile dogru orantii olmayip, ilk derece adliye ve idare
mahkemelerinde gérev yapan hakim ile savcilara, kurulda temsil olanag1 tanin-
mamustir. Ote yandan, kurulda parlamento tarafindan secilen iiyelerin yer
almamasi, HSYK'yi demokratik mesruiyet ve hesap verirlikten yoksun birakmak-
tadir. Biitiin bunlara ek olarak, HSYK ile Yargitay ve Danistay arasinda mesleki
kooptasyona yol agacak bir iliski mevcuttur. Yargitay ve Danistay, HSYK'ye {iye
secme yetkisine sahip kilinirken (m.159), HSYK de Yargitay iiyelerinin tiimiinii
(m.154), Danistay iiyelerinin ise dortte {iciinii secmekle (m.155) yetkilendiril-
migstir. Boylece yliksek yarginin zirvesinde, yargi mensuplarinin bagimsizliklarini
tehdit eden bir tiir kast sistemi yaratilmistir. Bu kooptatif iligki, kurulu bazi karar-
lar1 nedeni ile 6zellikle son yillarda kamuoyu nezdinde tartismali hale getirmistir.

12 Eylil 2010 tarihinde kabul edilen anayasa degisikligi HSYK'nin {iiye
kompozisyonunu, iiyelerin se¢iminde izlenen yontemi, kurulun yapisi ve ¢calisma
usullerini 6nemli 6lciide degistirmistir. Degisik 159. maddeye gore: “Hakimler ve
Savcilar Yiiksek Kurulu 22 asil ve 12 yedek tiyeden olusur; {i¢ daire halinde ¢alisir.

Kurulun Bagkani Adalet Bakani’dir. Adalet Bakanhig Miistesart Kurulun
tabif tiyesidir. Kurulun, doért asil iiyesi, nitelikleri kanunda belirtilen; yiiksek6g-
retim kurumlarinin hukuk dallarinda gorev yapan 6gretim iiyeleri ile avukatlar
arasindan Cumhurbaskaninca, ii¢ asil ve ii¢ yedek {iyesi Yargitay iiyeleri
arasindan Yargitay Genel Kurulunca, iki asil ve iki yedek tiyesi Danistay iiyeleri
arasindan Danistay Genel Kurulunca, bir asil ve bir yedek tiyesi Tiirkiye Adalet
Akademisi Genel Kurulunca kendi tiyeleri arasindan, yedi asil ve dort yedek tiyesi
birinci sinif olup, birinci sinifa ayrilmay1 gerektiren nitelikleri yitirmemis adli
yargl hakim ve savcilar1 arasindan adli yargi hakim ve savcilarinca, ii¢ asil ve iki
yedek {iiyesi birinci simif olup, birinci sinifa ayrilmay: gerektiren nitelikleri yitir-
memis idari yargi hakim ve savcilarinca, dort yil igin secilir.”

Goriildigii gibi bu degisiklik, HSYK’'nin tiye sayisini Tiirkiye'deki yargi
mekanizmasinin biiyiikliigiine uygun olarak arttirmistir. Uyelerin farkl kaynak-
lardan gelmesini ve yarginin tiim basamaklarinin bu organda temsilini sagla-
mistir. 159. maddenin, HSYK {iyelerinin seciminde cumhurbaskanina sundugu
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dolayh yetkiyi sona erdirmistir. Bunun yerine, cumhurbagskanina dért iiyeyi
dogrudan se¢me yetkisi tanimigtir. Uye segiminde TBMM’ye yetki taninmamig
olmasi bir eksikliktir.

Buna ek olarak, kurulun {i¢ daire ve bir genel kurul halinde calismasi benim-
senerek, etkin bir ic denetim sistemi yaratilmistir. Bundan baska, kurulun
meslekten men cezalarina karsi yargi yolu agilarak, hukuk devletinin 6niindeki
onemli bir engel asilmistir. Nihayet, Adalet Bakanhgi'na bagh Teftis Kurulu'nun
gorevi adalet hizmetinin denetimi ile sinirlanarak, hakim ve savcilarin denetlen-
mesi yetkisi HSYK'ye bagh Teftis Kurulu’'na sunulmustur. Biitiin bu yenilikler,
yargl mensuplarinin bireysel bagimsizliklarin1 daha etkin olarak koruyacak bir
sistem yaratmistir. Nihayet anayasa degisikligi, kurulun bagimsiz bir genel sekre-
tere ve Adalet Bakanhigi'ndan bagimsiz bir biitceye ve binaya sahip olmasini
da saglamistir. Bu yeniliklerin tiimii, 6teden beri kurula yoneltilen elestirilerin
biiyiik bir boliimiinii karsilamistir.

Anayasa degisikligi, Adalet Bakan1 ve miistesarinin kuruldaki varliklarini
korumabkla birlikte, yiiriitmeden gelen bu iki tiyenin roliinii sembolik hale getir-
mistir. Anayasanin yeni diizenlemesine gore (m. 159, £.7), Adalet Bakani daire-
lerin ¢alismalarina katilamayacaktir. Bu husus, 18 Aralik 2010 tarihinde yiiriir-
liige giren HSYK Kanunu'nun?® 6. maddesinde de tekrarlanmistir. Bundan
bagka kanun (m. 6), Adalet Bakani'nin disiplin islemleri ile ilgili Genel Kurul
toplantilarina katilamayacagini da hiitkme baglamaktadir. Anayasanin degisik
159. maddesinin 9. fikrasina gore, yargi mensuplarinin disiplin islemleri, ilgili
dairenin (Ugiincii Daire) talebi ve Adalet Bakani'nin oluru ile yapilabilecektir.
Bundan baska Genel Sekreter, HSYK Genel Kurulu'nun gosterecegi {i¢c aday
icinden bakan tarafindan atanacaktir (m.159, f.11). Boylece, Adalet Bakani'nin
konumu sembolik hale gelmistir. Adalet Bakanlig1 Miistesari'nin ise dairelerden
herhangi birinin baskani olamayacagi, HSYK Kanunu'nun 8. maddesinde (f.3)
hiikme baglanmistir. Kanun'un 8. maddesinin 1. fikrasina gére, miistesar Birinci
Daire’nin tiyesidir. Dairelerin gorevleri incelendiginde, iki ve Ugiincii Daireler’in
gorevleri, birincisine kiyasla daha 6nemli goriinmektedir. Bu tespitler, miiste-
sarin kurul icindeki konumunun da sanildig: kadar giiclii olmadigini géstermek-
tedir.

Kanun’un, Genel Kurul ile dairelerin toplant1 ve karar yetersayilarim diizen-
leyen 29 ve 30. maddeleri, Adalet Bakani’'nin Genel Kurulu'n, miistesarin ise
Birinci Daire’nin toplantisina katilmamak sureti ile toplant1 yapilmasini engel-
leyemeyecegini de gostermektedir. 29. maddeye gore Genel Kurul, Adalet Bakani
baskanliginda toplanir. Genel Kurul'un, iiye tamsayisinin salt cogunlugunun
imzas1 ve goriisiilmesi talep edilen konuyu belirtmesi iizerine, Adalet Bakani

20 Hiikiimet, bu kanun tasarisini Venedik Komisyonu'na sunarak, goriis talep etmistir.
Komisyon ise hazirladig1 raporda gerek anayasa degisikliginin gerekse bunu izleyen
HSYK Kanunu’'nun, kurulun yeniden yapilandirilmasini saglayan hiikiimleri hakkinda
olumlu degerlendirmelerde bulunmustur. Venice Commission, 17-18 December, “Interim
Opinion on the Draft Law on the High Council for Judges and Prosecutors (of 27 September
2010) of Turkey”, CDL-AD(2010)042.
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kurulu olaganiistii toplamak zorundadir. Genel Kurul'un toplanti yetersayisi 15,
karar yetersayist ise katilanlarin salt cogunlugudur. Bu hiikiim, Adalet Bakani'nin
dilediginde kurulu toplamamak gibi bir seceneginin olmadigini gdstermektedir.
Ustelik, Genel Kurul'un toplant1 yetersayisi 15 olup, 22 iiyeden olugan Kurulun
15’i hakimlik mesleginden gelmektedir. Bu durumda, hakimlik mesleginden
gelen tiyeler, toplanti yetersayisini olusturacak giictedir.

Kanun’un 30. maddesi, dairelerin toplanti ve karar yetersayisini diizenlemek-
tedir. Yedi iyeden olusan dairelerin toplanti yetersayisi bes, karar yetersayist ise
toplantiya katilanlarin salt gogunlugudur. Ote yandan, her dairenin iiye tamsay-
sinin salt cogunlugu, goriismeyi talep ettigi konuyu belirterek, Daire Baskani'nin
ilgili daireyi olaganiistii toplantiya cagirmasini saglayabilecektir. Su halde, ne
Adalet Bakani Genel Kurul'un, ne de miistesar {iyesi bulundugu Birinci Daire’nin
toplanmasini engelleyecek bir giice sahiptir?!.

Tiirkiye yeni Anayasasi’'nda, Hakimler ve Savcilar Yiiksek Kurulu'nu diizen-
lerken 159. maddenin 12 Eyliil 2010 tarihinde degistirilen metnini, bazi tadil-
lerle muhafaza edebilir. Yeni anayasa, kurulun demokratik mesruiyeti ve hesap
verirligini giiclendirmek amaci ile iiyelerin bir kismini se¢cme yetkisini, tipki
1961 Anayasasi’nin orijinal metninde oldugu gibi, TBMM’ye taniyabilir. 1961
Anayasasli, 143. maddesinde bu anayasayla, “Yiiksek Hakimler Kurulu” olarak
anilan ve 18 asil bes yedek liyeden olusan kurul {iyelerinin 1/3’{inii secme yetki-
sini TBMM'ye tanimistir. Bu nedenle, degisik 159. maddenin cumhurbaskanina
tanmidigr HSYK’ye tiye secme yetkisinin, yeni Anayasa ile TBMM'ye sunulmasi
yeterli olacaktir. Gerci Anayasa’nin degisik 102. maddesine gore, cumhurbaska-
ninin halk tarafindan se¢imi usulii benimsendiginden, halkin sectigi bir cumhur-
baskaninin HSYK’ye iiye se¢mesi de kurulun demokratik mesruiyetini giliclendi-
rebilecektir. Dolayisiyla yeni Anayasa, cumhurbaskanini se¢cme yetkisini halka
tanidig: takdirde, bu anayasayla cumhurbaskaninin HSYK’ye iiye se¢me yetki-
sinin muhafaza edilmesi de kurulun demokratik mesruiyetini giiclendirecek bir
faktor olarak diistiniilebilir. Nihayet yeni Anayasa, kurulun disiplin cezasi iceren
tlim islemleri tizerinde yarg: denetimine olanak tanimali; bdylece, yargi mensup-
larinin bireysel bagimsizliklarini, hukuk devletinin icaplarina uygun olarak
giiclendirmelidir.

Parti Yasaklari

1982 Anayasas1i'nin vesayetgcilik egiliminin somutlastig1 alanlardan biri de parti
yasaklaridir. Siyasi partilerin yasaklanabilecegi kurali, ilk kez 1949 tarihli Bonn
Anayasasl ile benimsenmistir. Bu Anayasa'nin parti yasaklarini 6ngéren 21.
maddesi soyledir: “Amaclarina ve taraftarlarinin tutumuna gore hiir ve demok-
ratik temel diizeni zedelemek ya da ortadan kaldirmak ya da Federal Alman
Cumbhuriyeti’'nin varhigini tehlikeye atmak egiliminde olan partiler, anayasaya

21 Bu konudaki ayrintili goriisler i¢in bkz., Serap Yazici, “Yeni HSYK ve yargi mensuplarinin
bagimsizlig1”, Star, A¢tk Gériis, 26.12.2010.

53



aykiridir. Anayasaya aykirilik sorunu hakkinda Federal Anayasa Mahkemesi
karar verir. Konunun ayrintilarini federal kanunlar diizenleyecektir.” Bu hitkkmiin
amaci, demokratik diizeni, bu diizenin araclarin1 kullanarak yikmak isteyen
siyasi partilere kars1 korumaktir. Bu nedenle Alman hukukunda parti yasaklari,
¢ogulcu demokrasinin korunmasini saglayan aracglardan biridir. Nitekim Alman-
ya’da bugiine kadar sadece, Nasyonal Sosyalist Egilimli Sosyalist Devlet Partisi ve
Komiinist Parti, Anayasa Mahkemesi tarafindan kapatilmistir. Ustelik Nasyonal
Sosyalist Partisi'nin kapatilmasi kararinin Nazi ydnetiminin aci deneyimlerinin
hafizalarda tazeligini korudugu bir ortamda verildigini unutmamak gerekir.
Komiinist Parti'nin kapatilmasi karari ise Soguk Savas yillarinin koruma refleksi
icinde alinmistir. Bu nedenle Alman hukukunda siyasi parti hiirriyeti asil kural,
bunun kapatma yaptirimi ile sinirlanmasi, ancak bir istisnadir. Tiirkiye’de siyasi
partilerin, anayasal yasaklar1 ihlal etmesi halinde kapatilabilecegi, ilk kez 1961
Anayasasi ile benimsenmistir. Bu anayasanin yiiriirliikte kaldig1 19 yil icinde
Anayasa Mahkemesi alt1 siyasi partinin kapatilmasina hiitkmetmistir. 1982 Anaya-
sasl ise genel olarak tiim 6zgiirliikleri daha 6zgiil olarak ise siyasi parti hiirriyetini
yasakg1 bir anlayisla hitkkme baglamistir. Bu Anayasa, “Siyasi partiler, demokratik
siyasi hayatin vazgecilmez unsurlaridir” (m.68 f.2) ifadesini icerdigi halde, siyasi
partilerin kapatilmasi sonucunu doguran c¢ok sayida yasaklayici kavrama yer
vererek (m.68, f.4) siyasi hiirriyetleri asir1 6lgiide sinirlamigtir. Ote yandan 1982
Anayasasi, siyasi partileri sadece faaliyetlerinden dolay1 degil, program ve tiiziik-
lerinde yer alan ifadelerle belirledikleri amaclar1 nedeniyle de kapatma yapti-
rimina tabi kilmistir. Bundan baska, 1982 Anayasasi’'nin kabuliinden sonra 24
Nisan 1983 tarihinde yiiriirliige giren 2820 sayil Siyasi Partiler Kanunu, anaya-
sada 6ngoriilen kapatma nedenlerinin 6tesine gecen yeni yasaklama nedenleri
yaratmistir. Siyasi Partiler Kanunu'nun, 1982 Anayasasi’nin otoriter ve yasak¢i
hiikiimlerine dahi aykir1 olan bu diizenlemeleri, “Devletin tekligi ilkesinin korun-
mast” baglikli 80, “Azinlik yaratilmasinin 6nlenmesi” baglikli 81 ve “Diyanet isleri
Bagkanligi’'nin yerinin korunmasi1” baslhikli 89. maddelerinde yer almaktadir.
Boylece Tiirkiye'de, siyasi partilere taninan mesru siyaset alani, demokratik
cogulculugun, demokrasi karsiti akimlara kars: korunmasi degil, devletin resmi
ideolojisinin korunmasi amaci ile sinirlanmistir. Bu ise siyasi partilerin yasaklan-
masinin asil, siyasi parti hiirriyetinin istisna olusturdugu bir diizen yaratmistir.
Nitekim 1982 Anayasasi doneminde Anayasa Mahkemesi, 19 siyasi partinin
kapatilmasina hitkkmetmistir. Bu kapatma kararlarinin demokratik cogulculugun
korunmasina hizmet etmedigi, demokrasinin evrensel degerleriyle bagdasma-
digy, siyasal toplum {iizerinde giiclii bir vesayet kontrolii gerceklestirdigi aciktir.
Tiirkiye'nin, ATHM e bireysel bagvuru hakkini kabul ettigi 1987 yilindan sonra,
Anayasa Mahkemesi tarafindan alinan kapatma kararlari aleyhine mahkemeye
yapilan basvurularda bu kapatma kararlarinin biri hari¢ olmak iizere, tiimiiniin
sozlesmeyi ihlal ettigi sonucuna ulasilmigtir. ATHM gecen giinlerde agikladigi
karan ile de HADEP’in 2003 yilinda Anayasa Mahkemesi'nce kapatilmasini
sdzlesmenin ihlali olarak yorumlamistir.
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1982 Anayasasi, kapatma kararlarinin verilmesini kolaylastiran hiikiimler
yaninda, bu kararlarin sonuglarini agirlastiran fer’i yasaklar da icermektedir. Bu
Anayasa’'nin 84. maddesinin orijinal metnine gore: “Anayasa Mahkemesi'nin
kararinda partinin kapatilmasina eylem ve sézleri ile sebebiyet verdigi belirtilen
milletvekilinin tiyeligi ile temelli olarak kapatilan siyasi partinin, kapatilmasina
iliskin davanin acildig: tarihte, parti iiyesi olan diger milletvekillerinin tiyeligi,
kapatma kararinin Tiirkiye Biiylik Millet Meclisi Baskanligi’'na teblig edildigi
tarihte sona erer.” (f. 5) 69. maddenin orijinal metninin 7. fikrasina gére: “Temelli
kapatilan siyasi partilerin kurucular ile her kademedeki yoneticileri; yeni bir
siyasi partinin kurucusu, yoneticisi ve denetgisi olamayacaklar1 gibi, kapatilmis
bir siyasi partinin mensuplarinin {iye ¢ogunlugunu teskil edecegi yeni bir siyasi
parti de kurulamaz.” Bu hiikiimler, 1995 yilinda degistirilerek siyaset yasakla-
rinin kapsami, bir 6lciide hafifletilmistir. Degisik 84. maddeye gore: “Partisinin
temelli kapatilmasina beyan ve eylemleriyle sebep oldugu Anayasa Mahkeme-
si’nin temelli kapatmaya iliskin kesin kararinda belirtilen milletvekilinin millet-
vekilligi, bu kararin Resmi Gazete’'de gerekgeli olarak yayimlandig: tarihte sona
erer. Tiirkiye Biiyiik Millet Meclisi Bagkanlig1 bu kararin geregini derhal yerine
getirip Genel Kurula bilgi sunar.” (f. 5) Degisik 69. maddeye gore: “(...) Bir siyasi
partinin temelli kapatilmasina beyan veya faaliyetleriyle sebep olan kurucu-
lar1 dahil iiyeleri, Anayasa Mahkemesi’'nin temelli kapatmaya iliskin kesin
kararinin Resmi Gazete’de gerekgeli olarak yayimlanmasindan baglayarak bes
yil siireyle bir bagka partinin kurucusu, iiyesi, yoneticisi, denetg¢isi olamazlar.”
(f. 8, 9) Bu degisikliklere ragmen siyaset yasaklari, AIHS'nin 1 no’lu Protoko-
li'niin 3. maddesi ile ¢elismektedir. Nitekim AIHM, cesitli partilerin kapatil-
mas1 dolayisiyla, haklarinda Anayasa’nin 84 ve 69. maddeleri geregince siyaset
yasagina hiikmedilen milletvekili ve parti mensuplarinin basvurular: iizerine
verdigi kararlarinda Tiirkiye’'nin 1 no’lu Protokol’'tin 3. maddesini ihlal ettigine
hiikmetmistir?2. 84. maddenin son fikrasinda yer alan siyaset yasagi, 12 Eyliil
2010 tarihinde kabul edilen anayasa degisikligi ile ilga edilmistir. 69. maddenin 7.
fikrasinda yer alan siyaset yasagi ise varligini korumaktadir.

1982 Anayasasi’'nin igerdigi parti yasaklarinin, ATHS hiikiimleri, AITHM
ictihatlar1 ve Venedik Komisyonu'nun “Siyasi Partilerin Yasaklanmasi ve Kapatil-
masi ile Benzeri Tedbirler Hakkinda Yol Gésterici ilkeler” bashkli 1999 raporu ile
celistigi aciktir. Bu rapora gore: “Siyasi partilerin yasaklanmasi veya zorla sona
erdirilmesi, ancak siddet kullaniminin savunuculugunu yapan veya demokratik
anayasal diizeni yikmak icin siddeti bir politik ara¢ olarak kullanan ve bdylece
anayasa tarafindan giivence altina alinan haklarin ve 6zgtirliiklerin altin1 kaziyan
partilere iliskin olarak mazur goriilebilir. Bir partinin, anayasanin bariscil bir
sekilde degistirilmesinin savunuculugunu yapmasi, bu partinin yasaklanmasi

22 AIHM’nin, Tiirkiye'nin 1 no’lu Protokol’iin 3. maddesini ihlal ettigi yéniindeki kararlarin
ayrintisi icin bkz., Yazici, a.g.e., 2009a, s.39-46.
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veya kapatilmasi icin yeterli olmamalidir?.” Venedik Komisyonu'nun 1999
raporu, Avrupa Konseyi'ne iiye olan tiim devletlere yol gostermek amaci ile
hazirlanmistir. Boyle olmakla birlikte, Tiirkiye’de parti kapatma yaptiriminin
asir1 6lciide uygulanmasi, Venedik Komisyonu'nu sadece Tiirkiye’de uygulanan
parti yasaklar1 konusunda degerlendirme yapan ve Tiirkiye'ye yonelik tavsi-
yeler iceren 0zel bir rapor hazirlamaya tesvik etmistir. Komisyonun, Avrupa
Konseyi Parlamenterler Meclisi'nin bagvurusu iizerine 2009 yilinin Mart ayinda
yayimladigi “Venedik Komisyonu'nun Tiirkiye’de Siyasi Partilerin Yasaklan-
masina Iliskin Anayasal ve Yasal Hiikiimlere Dair Gériisii2*” baglikl raporunda
iki 6nemli noktaya dikkat cekilmistir. Bunlardan ilki, Tiirkiye’de siyasi parti-
lerin kapatilmasini gerektiren nedenlerin sayica cok olmasi, kapatma neden-
lerinin miiphem ve muglak kavramlara dayanmasidir. Rapora gore bu husus,
kapatma kararlarinin verilmesinde Anayasa Mahkemesi'ne genis bir takdir
yetkisi sunmaktadir. Bundan baska rapor, kapatma davalarinin acilmasinda
izlenen yontemin 6nemine de isaret etmektedir. Rapora gore, bir siyasi parti
aleyhine kapatma istemi ile dava agma yetkisi, bu davanin dogurmasi muhtemel
siyasi sonuclar1 iistlenebilecek, hesap verir nitelikteki organlara sunulma-
lidir. Raporda da isaret edildigi gibi Almanya’da bu yetki, Federal Parlamento
ya da Eyaletler Meclisi'nden birine veya Federal Hiikiimet'e taninmaktadir.
[spanya’da dava agma yetkisi hiikiimete, parlamentonun iki meclisinden birine
ve kendisi hiikiimetler tarafindan atanan, bu nedenle dolayh olarak hesap verir
nitelikte olan Ministerio Fiscal’e, yani savciya aittir. Tiirkiye'de ise kapatma
davasini acma yetkisi, Yargitay Cumhuriyet Bagsavcisi’'na taninmistir. Yargitay
Cumbhuriyet Bagsavcisi bu yetkiyi ya re’sen veya talep {izerine kullanmaktadur.
Talepte bulunma yetkisi, Siyasi Partiler Kanunu'nun 100. maddesiyle Bakanlar
Kurulu'nun karan tizerine Adalet Bakani'na ve siyasi partilere taninmaistir.
Ancak, siyasi partilerin bu talepte bulunma yetkisi, son milletvekili se¢cimle-
rinde secime katilmis olmasi, TBMM'de grubu bulunmasi gibi ¢esitli sartlara
baglanmistir. Yargitay Cumhuriyet Bassavcisi, bugiine kadar tiim davalari re’sen
acmustir. Bu olgusal durum, raporda deginilen dava agma usuliiniin, siyasi parti
hiirriyeti bakimindan 6nemli bir giivence olusturdugunu kanitlamaktadir. Adalet
ve Kalkinma Partisi, TBMM'ye sundugu son anayasa degisikligi paketinde, siyasi
partilerin kapatilmasi davalarinda izlenecek usulii degistiren bir hiikme yer
vermistir. Paketin 8. maddesinde yer alan hiikme gore: “Siyasi partilerin kapatil-
masina iliskin davalar, Yargitay Cumhuriyet Bassavcisi'nin talebi {izerine, talebin
Tiirkiye Biiyiik Millet Meclisine ulastig1 tarihte Meclis’te grubu bulunan her

23 Venice Commission, Guidelines on Prohibition and Dissolution of Political Parties and
Anologous Measures, Venice, 10-11 December, 1999, CDL-INF (2000) I. www.venice.coe.
int ; Komisyonun bu raporu, TESEV tarafindan Tiirkge’ye cevrilmistir. Venedik Komisyonu,
Siyasi Partilerin Yasaklanmasi Ve Kapatilmasi ile Benzeri Tedbirler Hakkinda Yol Gésterici
flkeler, Venedik, 10-11 Aralik, 1999, www.tesev.org.tr

24 Venice Commission, Opinion On The Constitutional And Legal Provisions Relevant to the
Prohibiton of Political Parties In Turkey, Venice, 13-14 March, 2009, CDL-AD (2009)006.
www.venice.coe.int
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Serap Yazici Yeni anayasa arayisi 1siginda Tiirkiye’nin demokratiklesme siireci

bir siyasi partinin beser iiye ile temsil edildigi ve Meclis Baskani’'nin baskanli-
ginda olusturulacak komisyonun iiye tam sayisinin iicte iki cogunlugu ve gizli
oyla verecegi izin {izerine acilir ve Anayasa Mahkemesi'nce kesin olarak karara
baglanir.” Ne var ki paketin bu hiikmii, TBMM’de Anayasanin 175. madde-
sinin dngordiigii asgari kabul oyu olan 330 evet oyunu alamadigindan paketten
diismiistiir. Bu nedenle, Yargitay Cumhuriyet Bassavcisi siyasi partiler aleyhine
re’sen dava agma yetkisini muhafaza etmektedir.

Tiirkiye, yeni anayasasinda siyasi parti hiirriyetini demokratik cogulcu-
lugun ve temsili demokrasinin esaslarina uygun olarak diizenlemelidir. Yeni
Anayasa’nin, partilerin kapatma yaptirimini diizenleyen hiikmiinde, AIHS ile
bu sbzlesmenin ekli protokolleri, ATHM igtihatlari, Birlesmis Milletler Siyasi ve
Medeni Haklar Sozlesmesi'nin 6zellikle 20. maddesinin ifade hiirriyetinin sinir-
larim tayin eden diizenlemesi, Venedik Komisyonu'nun 1999 ile 2009 raporlari
gibi uluslararas1 metinler esas alinmahdir. Ote yandan, Venedik Komisyonu'nun
2009 raporuna uygun olarak, Yargitay Cumhuriyet Bassavcisi'na re’sen kapatma
davasi a¢ma yetkisi taninmamali, bu davanin agilmasi icin hesap verir nitelikteki
kurum ve organlara yetki taninmalidir.

Biitiin bu aciklamalar, Tiirkiye’'de; insan haklarinin, demokrasi degerle-
rinin cagdas standartlarina uygun yeni bir anayasa diizeninin kurulmasi icin,
tamamen yeni bir anayasanin hazirlanmasi gerektigini gdstermektedir. Yeni
anayasa, 1982 Anayasasi'nin otoriter, milliyetci, yasakc1 ve vesayetci felsefesinin
aksine bir zihniyete sahip olmalidir. Bu tiir bir anayasanin hazirlanmasi, kabul
edilmesi, Tiirkiye'nin ¢cok uzun senelerden beri biriken, kdklesen siyasi, sosyal
ve kiiltiirel sorunlarinin ¢éziimiinde kolaylastirici bir role sahip olabilecektir. Ne
var ki bu sorunlarn ¢6ziimiinde yegane etkenin anayasa miihendisligi olaca-
gin diisiinmek, gercekgilikten uzak, asir1 iyimser bir bekleyis olacaktir. Anayasa
hiikiimlerini uygulanir kilacak olan insan iradesidir. Bu nedenle, daha 6zgiir-
likk¢tli, daha demokratik bir anayasanin yapimi kadar, bu anayasa diizeninde
rol alacak aktorlerin de karsilastiklar1 problemleri, hukukun sinirlar icinde
demokratik ve 6zgiirliikcii bir zihniyetle ¢6zme kararliiginda olmas: gerekir.
Ote yandan, demokrasi ideali toplumun farkli kesimlerinin birbirlerinin varhgini
kabul etmesi ve her tiirlii farklihga tahammiil gdstermesini de zorunlu kilmak-
tadir. Bu ise tiim toplumun daha demokratik ve 6zgiirliik¢cii bir siyasi kiiltiire
erismesi gerektigini gostermektedir. Bu tiir bir kiiltiiriin olusmasi, buna zemin
hazirlayacak demokratik, 6zgiirliik¢ii bir anayasanin yapimindan cok daha
zahmetli, daha fazla sabir ve emek gerektiren bir siirectir.
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SULEYMAN CELEBI, DiSK GENEL BASKANI
0zgurlukcu, esitlikgi ve
demokratik yeni hir anayasa
mucadelesi yeni basliyor

Avrupa’nin o6zgiirliikten ve sosyal haklardan yana kesimlerinde, “Tiirkiye nin
referandum sonrasinda demokratiklesmekte oldugu” yoniinde bir goriis
oldugunu, tiziilerek takip etmekteyiz.

DIiSK olarak referandum 6ncesinde iiyelerimizi ve demokrasiden 6zgiir-
likkten yana olanlar1 “HAYIR” oyu vermeye davet etmistik. HAYIR'1n gerekgele-
rini hem tilkemiz icinde hem de AP milletvekillerine gonderdigimiz bir mektupla
Avrupa kamuoyuna ayrintilari ile ifade etmistik.

DiSK kurulusundan bugiine, toplumsal sorumluluk anlayisiyla tilkemizde
yasanan tarihsel her tiirlii gelismeye halkin ve calisanlarin yarar1 dogrultu-
sunda miidahale ettigi gibi, “Esitlikci, 6zgiirliik¢ii, demokratik ve sosyal yeni bir
Anayasa” talebini kamuoyuyla paylasmis, referandum siirecinde neden “hayir”
dedigini net olarak ifade etmistir. Cok sayida aydin ve akademisyen ile birlikte
imzaladigimiz bir mektubu AP milletvekillerine géndererek “Hayir” oyu ¢agrisi
yapmamizin gerekgelerini Avrupa kamuoyu ile de paylasmistik.

12 Eyliil'ciilerin 28 yildir Tiirkiye'ye giydirdikleri deli gomleginin ardindan,
bugiin siyasi iktidarin toplumsal uzlasiy1 yok sayarak kendi ihtiyaclar1 dogrul-
tusunda belirledigi 82 Anayasa’sindaki kismi degisiklikler, yapilan referandum
sonucunda %72 katihmla, %42 hayir ve %58 evet oyuyla kabul edildi. Sonucuna
biitiin Tiirkiye olarak “katlanacagimiz” referandumun icerigine ve siirecine
yonelik elestirilerimizle birlikte, halkin “tercihine” saygi duyuyoruz. Referandum
sonucunda ortaya c¢ikan bu tabloya bakildiginda; halk ¢ogunlugunun se¢men
olarak onaylamadigi, 12 Eyliil Anayasa’sin1 “mesrulastiran” AKP (Adalet ve
Kalkinma Partisi) Anayasasi’yla karsi karsiya kaldigimizi sdyleyebiliriz. Ciinkii bu
degisikliklerle, 24 Ocak Kararlari’'ndan bugiine kadar uygulanan ekonomik politi-
kalarin koklii bir bicimde hayata gecirilmesinin yolu tamamen agilmistir.

Diger taraftan,“yargi yerindelik denetimi yapamaz!” anlayisinin anayasal bir
hiikiim haline gelmesi ile 6zellestirmelerin ve giivencesiz calismanin éniindeki
engeller kaldirilmis; kamu calisanlarinin grev hakki ise yasaklanmistir. Yargida
iktidarin kontrolii artirilarak AKP’nin kendi siyasi anlayis1 dogrultusunda iktidar
kurma 6zleminde yeni bir adim daha atilmis; vesayet kaldirllmamistir. Aksine,
AKP'nin gercek niyetini su yiiziine c¢ikartan “Bagkanlik Sistemi”ne gecisin kapilari
aralanmaya calisiilmaktadir.
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Siileyman Gelebi Ozgiirliikgii, esitlikei ve demokratik yeni hir anayasa miicadelesi yeni haghyor

Fakat sunu belirtmeliyiz ki; 52 milyon secmenden 22 milyon se¢gmenin
evet oyuyla yapilan Anayasa degisikligi “Baskanlik sisteminin 6niiniin a¢ildig1”
seklinde yorumlanamayacag gibi, %58 oran1 AKP iktidarinin devaminin onay1
anlamina da gelemez. Referandum sonuglari acikca gostermektedir ki; segmen
kitlesinin ¢ogunlugu 12 Eyliil Anayasasi'nin mesrulastirilmasina karsi ¢ikmis ve
ozgiirliikci, esitlikci, demokratik ve sosyal yeni bir anayasa talep etmistir.

Bu anlamda dniimiizdeki siirecte, toplumsal kaygilar giderilerek, toplumun
biitiin farkliliklariyla esit, 6zgiir ve baris icinde birarada yasamasini saglayacak
esitlikci, 6zgiirliik¢ii, demokratik ve sosyal yeni bir anayasanin toplumun genis
kesimlerinin 6rgiitleri araciligiyla onay1 alinarak yapilmasi kaginilmazdir.

Agirlikla milliyet¢i/muhafazakar oylarla kabul edilen bu Anayasa degisik-
liginden sonra AKP hiikiimetinin artik sdyleyebilecek bir s6zii kalmadigim
soylemek yanlis olmayacaktir. Zira AKP iktidari, demokratik hak ve 6zgiirliiklere
iliskin halkin yiikselen taleplerini “Anayasa’nin uygun olmadig1” iddiasiyla bastir-
maya calismis ve referandum siirecinde de, yaptiklari Anayasa degisikliklerinin
kabul edilmesiyle bu hak ve 6zgiirliiklerin saglanacagi s6ziinii vermistir. O halde
artik AKP, kendisinin iddia ettigi gibi elini kolunu baglayan Anayasa degisikligi de
saglandigina gore, 2821-2822 sayili 12 Eyliil {iriinii Sendikalar Kanunu ile grev ve
toplu is s6zlesmesi kanunlariyla ilgili diizenlemeler basta olmak iizere halkin ve
emekcilerin gercek ihtiyaci olan hak ve 6zgiirliik taleplerini karsilamalhdir.

Diger yandan, AKP’nin referandum siirecinde politikasinin merkezine oturt-
tugu “12 Eyliil'ciilerle hesaplasma” sdzlerinin dogrulugunu artik teyit etmesi ve
12 Eyliil'ciileri yargilayarak, 12 Eyliil'iin biitiin sonuclariyla ortadan kaldirilma-
sin1 saglamasi gerekmektedir. Oncelikle iktidarin 12 Eyliil darbecileri tarafindan
el konularak bir désnem Anayasa Mahkemesi’'ne tahsis edilen DiSK/Genel-Is
Sendikamiza ait bina gercek sahibi olan iscilere teslim edilmelidir.

Biz DISK olarak, 6zgiirliikten bahsettigimiz zaman ‘herkese igin 6zgiirliik’
demek istiyoruz. DISK, Hiikiimetinizin iktidar1 déneminde yayinlanan 27 Nisan
bildirisine de, AKP’nin kapatilmasi igin agilan davaya da kars1 ¢ikmigtir. DISK'in
demokrasi kriterleri ve demokrathiginin 6lciileri kurulusundan bu yana aynidir;
DiSK kendisine demokrat da degildir.

Varliklarini statiikoya, vesayete ve darbelere borclu olanlar savunur statiiko,
vesayet ve darbeleri. DISK darbelerin, statiikonun veya vesayetin bir sonucu
olarak kurulmamustir ki onlar1 savunsun. Aksine, biitiin bunlar DiSK’in ve
DISK’in temsil ettigi kesimlerin karsisinda varlik bulmugtur.

AKP hiikiimeti demokrasinin ¢ok uzaginda durdugu kadar emekgilerinde
karsisinda durmaktadir.
= Krizin faturasin1 emekgilere kesen,
= [scileri tageronlastirmaya, sozlesmeye, esnek iiretime, 4-C’ye mahkum eden,
== Calisanlar 6zellestirme politikalariyla igsiz birakan,

mmm [scilerin kiralanmasini hedefleyerek, sendikal ve diger sosyal haklarini
ortadan kaldiran “Ozel Istihdam Biirolar1”yla iscileri kolelestiren,

=mm Avrupa Sosyal Sarti’'nin 5 ve 6. maddelerine cekince koyan,

= Katki paylari veya “doniisiim projeleri”yle egitim ve saghik haklarini gaspeden,
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== (Calisanlara mezarda emekliligi reva goren, sosyal devletin biitiin kazanimla-
rin1 yok sayan SSGSS yasasini ¢ikartan,

mmm [ssizlik Sigortasi Fonu’'nu asil amacina uygun kullanmayarak gercek sahibi
olan calisanlara kara giinlerinde aktarmak yerine sermayeye aktarmak
isteyen,

=== Emekgilerin yillar1 bulan alinteriyle hak ettikleri kidem tazminatlarini gaspet-
meye calisan,

mm 2821-2822 sayili yasalar 9 yildir degistirmeyen,

=== Gece yarisi ¢ikarilan yasalarla sendikalari mali denetim adi altinda denetim
ve cezalarla iyice kiskac altina almak isteyen,

mmm Bizzat Igisleri Bakanhgimizin acgtign davalarla EMEKLI-SEN’i kapatan,
CIFTCI-SEN ve GENC-SEN’e kapatma davalari agan,

=== Kamu c¢alisanlarina grevli-toplu s6zlesmeli sendikal hakki cok géren

uygulamalarina devam etmektedir.

Ve calisma hayatindaki baskici politikalarindan dolay: ILO’nun kara liste-
lerinden diismeyen Hiikiimetiniz, Anayasa degisikligiyle sendikal hak ve 6zgiir-
likkler getiren diizenlemeler yapiyor da bizim mi haberimiz yok? Yaptiginiz
degisiklikler herhangi bir 6zgiirliik getirmedigi gibi mevcut yasalardan daha geri
bir diizenlemeyi icermekte ve 12 Eyliil anlayisini kalicilastirmaktadir sadece.

Baz1 kesimler Anayasa referandumunda ‘Hayir’ oyu kullandigimiz i¢in bize
‘darbeci’ yakistirmasi yapiyor. AKP’nin nasil bir demokrat oldugunun ne kadar
isci dostu oldugunun resmini sunmaya calistim. AKP’nin demokrat olmasina,
darbelere karsi miicadele eden, 12 Eyliil Darbesi'nin ardindan kapatilan ve
yoneticileri idam ile yargilanan DiSK’in darbeci olmasini anlamakta giicliik
¢cekiyorum. Bunlar giindem carpitma c¢abalardir. Bu iilkenin gercek sahibi olan
milyonlarca emekg¢inin gercek giindemi ortadadir: Issizlik, yoksulluk, adalet ve
demokrasi sorunudur. Kazanilmis haklarina, emeklerine, ekmeklerine, alinter-
lerine sahip ¢ikmak, insanca yasayabilecekleri hak ve dzgiirliiklere sahip olmak,
demokratik, sosyal ve adaletli bir tilkede yasamaktir.

Ulkemizin, yasadigimiz yiizyilda sahip olmasi gereken sey ise, dzgiirliikgii,
esitlikci ve demokratik yeni bir anayasadir. Bizim bu yolda miicadelemiz 13 Eyliil
2010 sabahi yeni bir asamaya girmistir. Miicadelemiz devam edecektir.

60

Avrupa’da Tiirkiye Yeni Anayasa Isiginda Tiirkiye’'nin Demokratiklesme Sureci



Oztiirk Tiirkdogan Yeni anayasa isiinda Tiirkiye’nin demokratiklegsme siireci

0ZTURK TURKDOGAN, iHD GENEL BASKANI

Yeni anayasa 1siginda Turkiye’nin
demokratiklesme sureci

Oncelikle baz1 veriler 1s131nda Tiirkiye’deki gesitli insan haklari konularinda bir
fotograf cekmek gerekiyor. AK Parti'nin iktidara geldigi 2002 yil1 sonu itibarryla
Tiirkiye cezaevlerinde bulunan mahpus sayis1 59 bin 429 iken bugiin itibariyla bu
rakam 119 binin iizerine cikmistir. Bu konuda yiizde 100’1iik bir artis olmustur.

Cezaevlerinde bulunan mahpuslarin yariya yakini tutukludur. Yine bu
mahpuslardan yaklasik 2 bin 300’t ¢cocuktur. Cocuklardaki tutukluluk orani ise
ylizde 80’i bulmaktadir. Bu sekilde Tiirkiye, Cocuk Haklar1 Sézlesmesi’'ni ihlal
etmeye devam etmektedir. Cocugun yiiksek yarar ilkesine uyulmamaktadir.
AK Parti’'nin iktidara geldigi 2002 y1il1 sonu itibariyla yil icinde Terdrle Miicadele
Kanunu’na gore acilan dava sayis1 472, yargilanan kisi sayis1 975 iken, 2008 yili
itibariyle y1l icinde acilan dava 2 bin 754, yargilanan kisi sayis1 6 bin 851 olmustur.
Yaklasik yiizde 700’1iik bir artis olmustur. Bir baska veriden bahsedersek “Halki
Askerlikten Sogutma” sucu dedigimiz, yani vicdani retcilere kars1 2002 yilinda iki
dava acilmigken, 2008 yilinda yil icinde acilan sayis1 16 olmustur.

Bu veriler, Tiirkiye’de insan haklar1 acisindan sorunlarin devam ettigini
gostermektedir. Tabii ki 1990’11 yillara gore bir gelisme vardir. Ancak, gelisme
yeterli degildir. Tiirkiye Anayasasi hala demokrasinin aciklik, katihmecilik, cogul-
culuk ilkesine uygun degildir. Tiirkiye’de hala “Kirmiz1 Kitap” dedigimiz “Milli
Giivenlik Siyaset Belgesi”, “gizli anayasa” olarak bilinmektedir. Bu durum
yurttaslarin temel hak ve 6zgiirliiklerinin giivence altinda olmadigini gostermek-
tedir. Nitekim bu belgeden TBMM nin haberi dahi yoktur. Yapilacak yeni anaya-
sada bu tip belgelere yer verilmemesi gerekir.

Gecen Eyliil ayinda yapilan referandumla kabul edilen anayasa degisik-
likleri sadece ¢ok kiigiik bir gelisme saglamigtir. Ancak, Avrupa Insan Haklar
Mahkemesi'nin (AIHM) Tiirkiye ile ilgili verdigi basta “ifade 6zgiirliigii” olmak
tizere, “zorunlu din derslerinin kaldirilmasi1” ve “vicdani red” ile ilgili kararlarinin
geregi yapilmamistir. Bu nedenle yapilacak yeni anayasada zorunlu din dersleri
uygulamasina yer verilmemesi, vicdani reddin bir hak olarak yer almasi ve ifade
ozgiirliigiiniin AIHM igtihatlarina uygun olarak giivence altina alinmasi gerek-
mektedir.

Yapilacak yeni anayasada demokrasinin ¢ogulculuk ve katilimcilik ilkele-
rine uygun davranilirsa Kiirt sorununun ¢oziimii kolaylasir. Farkh etnik, dini
gruplarin varliginin kabul edilip taninmasi, bunlarin dillerini, kiiltiirlerini
koruma ve yasatma hakkinin giivence altina alinmasi bir¢cok sorunu ¢ozebile-
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cektir. Ayrica katihmecilik ilkesine uygun olarak merkezi idarenin bircok yetkileri
yerel yonetimlere devredilmeli, “yerinden yonetim ilkesi” ne gecilmelidir.

Yapilacak yeni anayasa, ideolojik icerik tasimamalidir. Mevcut anayasada
yer alan “resmi ideoloji” varligin1 korudugu siirece, cumhuriyetin demokra-
tiklesmesi miimkiin degildir. Yeni anayasa insan haklarina dayali olmalidur.
Vatandaslik tanimi herkesin kendisini ifade edebilecegi bir {ist kimlik biciminde
yeniden tanimlanmaldir.

Tiirkiye yeni anayasa yapma siirecini ayn1 zamanda bir yiizlesme siireci
olarak yasamalidir. insan haklar1 savunucularinin adalet arayisi devam edecektir.
Sistemin gecmiste isledigi suclarin aciga cikarilmasi 6nemlidir. Bu nedenle
Hakikat Komisyonu kurulmasimi énemsiyoruz.

Insan haklar1 acisindan ilerlemelerin saglanabilmesi i¢in hiikiimetin
“glivenlik eksenli insan haklar1” politikasini terk etmesi gerekir. Bu kapsamda
ayrimciligin temelleri uluslararasi sdzlesmelere uygun olarak yeniden diizenlen-
meli, etnik kbken, inang, cinsel yonelim gibi kavramlar esitlik maddesinde yerini
bulmalidir. Ayrimcilikla Miicadele ve Esitlik Kurulu olusturulmalidir. BM Paris
Prensipleri'ne uygun insan Haklar1 Kurumu olusturulmahidir. Iskenceye Karsi
Sozlesme’'nin se¢cmeli protokolii bir an 6nce onaylanmali ve iskenceyle etkin
miicadelede sivil toplum o6rgiitlerine yer verilmelidir.

Tiirkiye’de “adil yargilanma hakki”, “kisi giivenligi ve 6zgiirliigii hakki” sik stk
ihlal edilmektedir. Yeni anayasada yapilacak temel diizenlemelerle vatandaslarin
kolayca tutuklanmasinin dniine gecilmeli, 6zel yetkili mahkemeler kaldirilmali,
sorusturma usullerinde hukuka uygun davranilmahdur.

Sorulara Cevaplar:

1. THD cinsel yoénelim ya da cinsel tercih 6zgiirliigiinii tanimaktadir. Bu
konuda insan Haklar1 Ortak Platformu (IHOP) biinyesinde “Ayrimcilik”
bashg altinda LGBTT bireylerin haklari ile ilgilenmektedir. LGBTT birey-
lerin kurdugu orgiitlerle de iliskisi bulunmaktadir.

2. 12 Eylil 2010 tarihinde yapilan referandum ile kabul edilen anayasa
degisikliginde, kanaatimce geriye giden en 6nemli diizenleme “Kamu
Calisanlarinin Toplu S6zlesme Hakki”nin fiilen kullanilamayacak konuma
getirilmesidir. Yapilan diizenleme ile toplu s6zlesmede anlasmazlik
cikmasi halinde Yiiksek Hakem Kurulu karar baglayici hale getirilmistir.
Bu durumda acik bir grev yasag ile kars:1 karsiya birakilmiglardir. Bu
iktidarin ekonomik ve sosyal haklara olan olumsuz yaklagiminin bir yansi-
masi olarak bu 6rnek verilebilir.

3. IHD subeleriile temsilcilikleri, “cevre hakki” kapsaminda yerel olarak diger
orgiitler ve bireylerle birlikte miicadele etmektedir. Hasankeyf’i Yasatma
Girisimi, HES’lere karsi olusturulan yerel platformlar, antik kentlerin
kurtarilmasz ile ilgili girisimlerde yerel subelerimiz yer almistir.

62

Avrupa’da Tiirkiye Yeni Anayasa Isiginda Tiirkiye’'nin Demokratiklesme Sureci



Can Paker Tiirkiye’deki demokratiklesme siireci

CAN PAKER, TESEV BASKANI

Turkiye’deki demokratiklesme
sureci

Ben daha ¢ok demokratiklelsme siireci iizerine goriiglerimi bildirmek istiyorum.
Demokratiklesme siireci ise hukuktan daha ziyade toplumsal bir dinamiktir,
yani toplumsal dinamigin getirdigi sonugclar en sonunda hukuksal, hukuk olarak
kayda gecer. Tayin edici olan sosyoekonomik alt yapinin olusturdugu sosyo-
dinamiktir diye diisiiniiyorum. Bu acidan bakinca Tiirkiye’deki demokratiklesme
siirecine cok kisaca tarihten baslamamiz gerekiyor. Tiirkiye bir asker sivil biirok-
rasinin kurdugu bir cumhuriyettir. Asker sivil biirokrasi bunu tamamen kendi
sekillendirecegi bir toplum olarak 6ngérmiistiir. Bunun dogrulugu veya yanlishgi
bir tartisma konusudur ama belki o zamanlar i¢in dogru dahi oldugu diisiiniile-
bilir. Bu o kadar yerlesmis bir diizen olarak yiirtimiistiir ki Tiirkiye’de yillarca iki
seviyeli bir siyaset gotiiriilmiistiir.

Ust seviyeyi asker sivil biirokrasi iggal etmistir ve gergek siyasete orasi karar
vermistir. Yani Kibris meselesi, Avrupa meselesi, Kiirt meselesi, din meselesi,
laiklik meselesi hep o seviyenin siyasi kararlariyla sekillenmistir. Alt seviyeyse
siyasi partiler tarafindan isgal edilmistir yillarca. Orda ise sadece ekonomi karar-
lar1 alinmustir. Belki de gecmis yillardaki siyasi partilerdeki ¢cikan yozlasma, baska
hareket alanlarinin olmamasiyla da ilgili olabilir.

Fakat diinyanin gelismesi, yani kiiresellesmenin artmasi, 6zellikle para
hareketlerinin ¢ok hizh etkili hale gelir, gelmesi, Tiirkiye’de de Ozal devrinde,
Tiirkiye'nin bir liberal ekonomiyle diinyaya acgilmasi, arti Anadolu’da sanayi
bolgelerinin kurulmasiyla Tiirkiye baska bir sosyolojik yapiya ge¢meye basla-
mugtir. Ik kuruldugu yapida, yani asker sivil biirokrasinin kurdugu yapida,
toplumun biiyiik bir kismi koyliidiir. Ancak bu kurucu asker sivil biirokrasinin
etrafinda bir girisimci sinif vardir ve onun etrafinda olusan bir orta sinif vardir.
Yillarca boyle gittikten sonra biraz evvel sdyledigim sosyoekonomik degisiklik
ile Anadolu’da yeni bir girisimci sinif ve orta sinif, onun etrafindaki orta sinif
dogmaya baslamustir.

Bugiin Tiirkiye iki milyar dolarhik ihracattan, yiiz kirk milyar dolarlik ihracata
sadece asker sivil biirokrasinin kendi etrafinda kurdugu girisimci sinifi tarafindan
getirilmemistir. Anadolu’nun hepimizin bildigi Anadolu Kaplanlar diye yiikselen
ikinci bir girisimci sinif ve onun etrafindaki orta sinif olusmustur. Orta sinifin
ozelligi koylii sinifina, koylii toplumuna farkliligl, farklilik talep etmesi ve farkli-
liktan dolay: da 6zgiirliik talep etmesidir.
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Koyliiliikte her sey homojendir, birbirine benzerdir. Fakat orta siniflas-
tikca toplum farklilasmaya bagslar ve farklilik talep eder. Farklilig1 yasayabilmek
de dzgiirlik demektir. Dolayisiyla Tiirkiye boyle bir sosyoekonomik degisiklik
icinde bir tarafta klasik girisimce ve orta sinif diyelim, bir tarafta da yeni, Anado-
lu'nun girisimcisi ve orta sinifiyla yeni 6zgtirliikler talep eder hale gelmistir. Her
ne kadar birbirleriyle olan iligkileri bir 6lciide siirtiismeli dahi olsa. Ciinkii bunlar
pek birbirlerine alisma siireci gecirmektedir su anda. Klasik orta sinif bunlar
nerden cikti demektedir. Yeniler ise, bunlar niye bizim hakkimiz yiyor gibi bir
anlayis icindedirler.

Fakat bu celiski bence ekonomik dinamiklerle yakin gelecekte ¢o6ziilecek gibi
goziikiiyor. Ama daha 6nemlisi bu orta siniflasmanin getirdigi demokratiklesme
talebidir. Bu demokratiklesme talebi ise, biraz evvel anlattigim asker sivil biirok-
rasinin iist diizey politikay1 yiiriitmesine karsi ¢cikmaktir. Yani artik bu politi-
kay1 tayin edilmislerin yapmayacagi, yapmamasi lazim geldigi ve secilmislerin
yapmaslt lazim geldigi Tiirkiye’'de genel kabul haline sosyoekonomik dinamikten
dolay1 gelmistir.

Son, bu dikkat edilirse bugtine kadar tartisilamayan konularin bir anda tarti-
silabilir hale gelmesi, yani mesela AK Parti’'nin 27 Nisan muhtirasina direnebil-
mesi, tabii ki bir cesaret isidir ama ondan daha ziyade, bir toplumsal olgunlugun
ve bunu destekleyen bir toplumsal kitlenin var olmasidir.

Bu misalleri ¢ok arttirabiliriz, ancak toplumun talebi paralelinde zaman
icinde hepimiz de gérdiigtimiiz gibi asker biirokrasi artik yavas siyasi etkinli-
gini kaybetmistir. Ve kaybetmeye de devam etmektedir. Bunun yaninda son
anayasa degisikligiyle sivil biirokrasi dedigimiz yargi da siyasetteki etkinligini
azaltmak hatta kaybetmek durumundadir. Bundan evvelki diizende bir ii¢ yiiz
altmis yedi hukuk faciasi, bir parti kapatma seyi, olgusu, dort yiiz on bir oyluk
parlamentonun reyini iptal etme, askerlere sivil yargi yolunu agmama, kapama
ve Semdinli’deki Ferhat Sarikaya’yr meslekten men etme gibi hukuk facialari
yasamisizdir. Dolayisiyla yeni seyin ne olacagini bilmiyorum ama eskisinin kotii
oldugunu biliyorum.

Fakat 6nemli olan su anda geldigimiz asker sivil biirokrasinin artik siyasete
etkisinin cok az oldugudur. Bu nedenle ¢ok ciddi bir dénemdeyiz. Bundan
sonraki hicbir siyasi hareket devlete ve asker sivil biirokrasiye giivenemeyecektir.
Bundan sonra biitiin siyasi hareketlerin giivenecegi tek yer halkoyudur ve halko-
yundan kuvvet alarak yapacaklarini yapacak, yapabileceklerdir. Yapmadiklari
zaman da bundan evvel oldugu gibi Tiirk halki kesinlikle kendi istedigini yapma-
yani iktidardan diisiiriir. Dolayisiyla geldigimiz noktanin ¢ok énemli oldugunu
diisiintiyorum, c¢iinkii Tiirkiye ilk defa cok ciddi bir demokratik dénemeci
doénmiistiir, bundan sonra anayasanin sekillenmesi de, kanunlarin sekillenmesi
de artik halkoyuna gére olacagini 6ngoriiyorum.
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M. Sezgin Tanrikulu Anayasa’nin uygulanmasi icin demokrasiden, adaletten, hukuktan, ézgiirliiklerden yana hir zihniyete ihtiyag var

M. SEZGIN TANRIKULU, DR. ATT,, TURKIYE INSAN HAKLARI VAKFI,
DIYARBAKIR TEMSILCISI

Anayasa’nin uygulanmasi igin
demokrasiden, adaletten,
hukuktan, ozgurluklerden yana
bir zihniyete ihtiyac var

Toplantinin esas konusuna iliskin goriis ve onerilerimi ifade etmeden 6nce,
ozellikle de yurtdisindan gelen dostlarimizin dikkatlerini bir noktaya ¢ekmek
istiyorum.

Tiirkiye’de bir sey yapmak istemiyorsaniz, bir degisimi engellemek veya bu
yondeki talep ve goriislere bir gizem katmak veya bu tiir cabalarn engellemek
istiyorsaniz, hemen o gizemli “bildiginiz gibi degil” ctimlesini kullanmaniz yeter-
lidir.

Bu kisa ciimleye Tiirkcede atfedilen degerler ile anlam her tiirlii en masum
ve temel degisimi bile durdurmaya, sekteye ugratmaya muktedirdir. Bu kisa
climleye atfedilen anlam, genellikle Tiirkiye'nin “kendisine 6zgiin kosulla-
rinin var oldugu”, bu tiir taleplerin arkasinda da {iilkeyi “bélmek, pargalamalk,
karistirmak isteyen dis ve i¢ giiclerin, -siz bunu dis ve i¢ diismanlar olarak
anlayin!- gizli emellerinin” yattig1 goriisiidiir. Bu adeta bir toplumsal paranoyaya
doniismiis bir durumdur.

Bundan dolayidir ki; Tiirkiye’de hangi anayasay1 yaparsaniz yapin, hangi
yasayl cikarirsaniz cikarin, bunlarin uygulanmasinda rol alan kurumlardaki,
genel olarak siyasal-toplumsal yasamdaki egemen olan bu zihniyeti; demokra-
siden, adaletten, hukuktan, 6zgiirliiklerden yana bir zihniyete déniistiirmedi-
giniz siirece, yapilan degisikliklerin pratik, uygulanabilir bir anlami yoktur ve
olamamaktadir.

Belirttigim bu siyasal-toplumsal gercekligin daha iyi anlasilabilmesi icin
konumuzla yakin iligkili olan bir iki somut 6rnegi bilgilerinize sunmak istiyorum.

=== Ornegin, Tiirkiye’de bugiin igin kisi 6zgiirliigii ve giivenligi hakki ile baglan-
tilh olarak “tutuklama” tedbiri, en can alict hukuk, adalet ve 6zgiirliik ihlal-
lerinin basinda gelmektedir. Adalet Bakanligi'nin resmi verilerine gore ceza
ve infaz kurumlarinda bulunanlarin yiizde 50’sinden fazlasi hiikiimlii degil,
tutukludur, bunlar arasinda tutukluluk siiresi 10 yila ulasmuis kisilerin sayisi
azimsanmayacak miktardadir. Bu tiir uygulamalarin, kesin rakamlar olmazsa
bile 6zellikle siyasi ve devlete karsi islenmis suc iddialari ile tutuklularda daha
yaygin goriilmesi ise kayda deger baska bir 6zelliktir.
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Peki, bu haksiz uygulamalar icin bir mevzuat eksigi var midir? Bence, bir¢ok
baska konuda biiylik eksiklikler olmasina ragmen bu konuda yasal ve anayasal
bir eksiklik yoktur... Aksine sorun zihniyet ve siyasi irade sorunudur. iste Anaya-
sa’nin 19. Maddesi biliniyor. Yeni bir anayasa yapsaniz da yazacaginiz yasa metni
budur ve daha 6tesi yoktur... Hatta bu madde Tiirkiye’'nin defalarca mahkim
edilmis olmasina neden olan Insan Haklar1 Avrupa Sézlesmesi'nin (IHAS) 5.
maddesinin tekrar niteligindedir.

Avrupa Insan Haklar1 Mahkemesi'nin (AIHM) Tiirkiye aleyhine 5. Maddeye
ihlalden verdigi yiizlerce mahkumiyet karar1 vardir ve bunlarla olusturdugu
bir standart, yani Tiirkiye Cumhuriyeti Anayasa’s: hiikiimlerine gore de igtihat
olmasi gereken hukuki bir durum vardir... Uyulmasi gereken anayasa hiikmii,
gozetilmesi gereken AIHM igtihatlarina ragmen ortaya ¢ikan, halen devam eden
agir ihlaller, iste benim basta belirttigim zihniyet ile bunun siyasal iktidarlar
tarafindan da nedeni ne olursa olsun korunmasi ve/veya dokunulmamasiyla
ilgili bir durumdur.

== Baska bir 6rnek ise, 2005 yilinda biiyiik bir reform olarak sunulan yeni Tiirk
Ceza Kanunu ve Ceza Muhakemesi Kanunu'dur...

Bu kanunlar yiiriirliige sokulmadan 6nce Diyarbakir Barosu olarak yazdigimiz
ama dikkate alinmayan goriislerimizde, buglinkii ihlallere o zamandan dikkat
cekmistik.

Sonug ortada: Bugiin yarg biirokrasisinde ve yarg: kararlarina iliskin siyasi
iradede “devleti fazlaca koruyan degil, tamamen ve bir biitiin olarak koruyan bir
zihniyet egemendir”’. Mevcut hiikiimetin bu konuda 6zellikle de AB uyum siireci
nedeni ile yaptigi kismi degisiklikler ve iyilestirmeler bu gercegi heniiz degistir-
memistir. Dolayisiyla, olmasi gereken 6ncelikle bu zihniyetin degismesidir.

Somut 6rneklerini verdigim bu gercekler, adli biirokrasiye egemen olan
zihniyeti ve bu zihniyetin takdir hakkina siyasal ve toplumsal olarak goste-
rilen kabullenmeyi ifade etmektedir. Bu nedenle de hukuk, adalet, 6zgiirliikler
acisindan 6ncelikli olarak yapilmasi gerekenlerin basinda, sadece yasalar1 degis-
tirmek degil, ayn1 zamanda bu degisiklikleri yargiclara, savcilara bu dlciilerde
takdir hakki birakmayacak kesinlikte, 6zgiirliikten, hukuktan ve adaletten yana
diizenlemeler gelmektedir.

Anayasaya gelince

Eski Avrupa Komisyonu Genislemeden Sorumlu Komiseri Sayin Giinter
Verheugen Diyarbakir’a geldiginde, Tiirkce, Ingilizce ve Kiirtce olarak “Yurttas
Verheugen Hos Geldin!” yazili afislerle karsilanmisti. Afislerin vurgusu yurttas-
liga ve 6zellikle de “anayasal yurttashga” idi. Bu bir beklentiyi, 6zellikle de kendi
kimligi ile var olma konusunda tiim yurttaslik haklarindan yoksun olan Kiirtlerin
AB entegrasyon siirecinden beklentisini ifade etmekteydi.
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Bu afislerdeki mesaj her bakimdan esitligi, 6zgiirliigii ve adaleti esas alan
yeni bir anayasa istemini de icermekteydi. Elbette ki bu afislerde ifade edilen ile
vurgulanmak istenen de AB’nin Kopenhag Kriterleri'ni mi yoksa Ankara kriter-
lerini mi esas aldig1 konusuydu. Yani Diyarbakir’da verilen mesaj, esas olarak
AB’nin Tiirkiye’ye tiyelik siirecinde iiyelik sartlarinin temel politik kriterlerine
sahip cikmasi yoniinde bir mesajdi.

Ancak o glinden bugiine degin ne oldu? AB’nin Tiirkiye ile ilgili ilerleme rapor-
larinda o glinden bugiine demokrasi, insan haklari, azinliklar ve kiiltiirel haklar ile
ilgili ifadeler esas olarak degismemistir. Ancak buna karsin herhangi bir ciddi uyar
veya yaptirim da olmamuistir. Kiirt dili, Siyasi Partiler Yasasi, azinliklar tanima,
azinlik haklari gibi temel insan haklarini, demokrasiyi ilgilendiren konularda
Tiirkiye zorlanmamis, aksine Kibris ile Ankara Antlasmasi gibi konularin 6n plana
cikarilmasi ile hiikiimetin ve AB karsiti kesimlerin istedigi bir siyasi ortam hazir-
lanmigtir. Ote yandan, maalesef yukarida belirttigim bu konularda Tiirkiye’de de
AKP Hiikiimeti tarafindan heniiz atilmis ciddi bir adim bulunmamaktadir.

Bu siire¢ icinde atilan en kapsamli adim olarak ifade edilen ve gecen 12
Eyliil 2010 tarihindeki referandumda kabul edilen anayasa degisikligi de yeni
bir anayasaya olan ihtiyaci ortadan kaldirmis degildir. Aslinda bu degisiklik,
mevcut Anayasa’yl tahkim etmek amaciyla yapilmistir. Bu anayasa degisikligi ile
aslinda Tiirkiye’nin en temel meselesi olan, esas itibari ile bir demokrasi ve temel
insan haklar1 meselesi olan “Kiirt meselesinin” ¢dziimiine giden yolda bir inang
da yaratabilirdi. Ancak AKP Hiikiimeti, diyalogdan yana olmayan ve uzlasmaz
tutumu ile bu firsati da geri tepmistir. Bu nedenle de Tiirkiye hala yeni, sivil bir
anayasa hedefine kilitlenmis durumdadir. Bu durumu hiikiimetin kendisi bile
inkdr edememekte ve TBMM’de ¢agdas demokrasiler acisindan ¢ok énemli
sayilabilecek bir cogunluga ragmen, bu siireci bir sonraki secimlerin sonucuna
ertelemis bulunmaktadir.

12 Eyliil 2010 tarihinde referandumda yiizde 58 gibi 6nemli bir oran ile kabul
edilen anayasa degisikligi, 6nemli bir degisim ve 6zgiirliik iradesini temsil etmek-
teydi. Eger bu paket daha da genisletilmis olsaydi, muhtemelen bu kabul orani
daha da yiiksek olabilecekti. Bu duruma o6rnek olarak, her kesimin {izerinde
uzlasabilecegi yeni bir vatandaslik tanimi bu paketin icinde yer alabilmesini ifade
edebilirim. Diger baz1 6nemli maddelerde saglanacak bir uzlasma ile birlikte bu
sekildeki bir degisiklik, Tiirkiye’nin “Kiirt mesele”sinin ¢6ziimiinde, buna bagh
olarak da demokrasi, hukuk ve adalet sorununun ¢odziimiinde de 6ncii bir rol
oynayabilirdi. Ancak ifade ettigim {izere, bu firsat ve imkan ne yazik ki énemli
sayilabilecek yanlari ile kacirilmistir.

Bana gore biitlin bu bahsettigim gercekler 1s181nda, Tiirkiye’de demok-
rasi, 6zgiirliikk, hukuk, adalet agisindan bakildiginda, anayasal diizenlemeler
konusunda su dort temel konu 6ncelikli olarak ortaya cikiyor. Bu konular
ozellikle de Kiirt sorununun baris¢i, demokratik, kalici, kabul edilebilir ¢oziim
zemini icin, dolaysiyla da Tiirkiye’de demokrasinin ve 6zgiirliiklerin genisle-
tilmesi icin bir¢ok hukukcu ile birlikte mutabakat icinde hazirlanmis anayasal
onceliliklerdir.
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==m Birinci olarak, vatandashigin yeniden ve cogulcu bicimde tanimi degistirilme-
lidir. Kabuledilebilir bir vatandashk tanimi sdyle ifade edilebilir: “Vatandaslik
temel bir haktir. Tiirkiye Cumhuriyeti vatandashigina sahip olmada, bunun
kullanilmasinda dinsel, dilsel, irksal, etnik ve benzeri hicbir ayrim gozeti-
lemez. Vatandaslik hakkinin kazanilmasina iliskin esaslar kanunla diizen-
lenir. Hi¢ kimse kendi istegi disinda Tiirkiye Cumhuriyeti vatandashgindan
¢ikarillamaz.” Bu sekilde yapilacak yeni bir vatandashik tanimi, bu konudaki
beklentileri karsilar.

mmm [kinci olarak, kiiltiirel gesitlilik ve anadil basta olmak tizere, farkli kiiltiirel
degerlere saygili bir hukuki yaklasimin benimsenmesidir. Bu konuda temel
mesele; anadilin egitim basta olmak {izere yasamin (kamusal alan da dahil)
tlim alanlarinda kullanilmasi meselesidir. Anayasada, anadilin egitimi ve
Ogretiminin temel bir hak oldugu yaklasiminin benimsemesi zaman igeri-
sinde bir sorunun ¢éziimiine biiyiik katki sunacaktir.

mmm Uciincii olarak, siyasal katilimin “temsilde adalet” prensibi cercevesinde
sekillendirilmesidir. Kiirtlerin kendi kimlikleri ile kendi talepleri dogrultu-
sunda siddet icermedigi, siddet kullanilmadig1 ve siddet tesvik edilmedigi
siirece tiim siyasi hedefleri dogrultusunda 6zgiirce 6rgiitlenebilme sartlarinin
yaratilmasi, sorunun demokrasinin araclari ile ¢oziilebilecegi inancini esash
bir bicimde kuvvetlendirecektir. Bdyle bir durum, ayn1 zamanda sorunun
gercek muhataplar1 konusunda toplumsal yasamdaki algilari, dalgalanma-
lar1 ve hak arama yontemi olarak siddet kullaniminin toplumsal mesruiye-
tini de ortadan kaldiracaktir. Elbette ki bunun yaninda ayni zamanda se¢im
baraji, diger tiim toplumsal kesimlerin siyasi iradelerinin TBMM ye yansiya-
bilmesini saglayabilecek ve ¢agdas demokrasiler ile karsilastirilabilir diizeyde
yeniden diizenlenmelidir.

== Dordiincii olarak, Tiirkiye Barolar Birligi'nin 2001 Anayasa taslagl 6nerisinde
yer aldig1 sekli ile yerel yonetimlerin giiclendirilmesidir. Boyle bir reform
ile, bolgesel yonetimlerin olusturulmasi saglanacak, biitiin Tiirkiye icin
yeni, daha demokratik ve yerinden yonetimi esas alan 6zgiirliik¢ii bir idari
yapilanmanin yaratilmasi miimkiin olabilecektir.

Yeni anayasa calismalarinda Kiirt meselesinin siddet dis1 ¢dziimiiniin anahtari
olabilecek bu bashklar disinda, hakikat ve adalet bakimindan da yapilmasi
gereken bir dizi yeni diizenleme bulunmaktadir. Gecmisle hesaplasma, yiizles-
menin yolunu acacak “adalet ve hakikat komisyonlar1”, siyasal ile sosyal yasama
yeniden esit katihmin yolunu acacak yasal diizenlemeler, bu konuda yapilacak-
larin basinda yer almaktadir.

Son olarak yukarida 6zet olarak aktarilanlarin bir cirpida yapilamayaca-
ginin farkinda ve bilincinde oldugumu vurgulamak istiyorum. Sorun, bu konuda
kararli bir siyasi ve toplumsal iradenin ortaya konulmasidir. Bu nedenle de bugiin
icin “demokratik acilim” olarak ifade edilen Kiirt meselesinin ¢6ziim siirecinde,
baslangica gore cizginin gerisinde degilsek de bir adim ilerisinde olmadigimizi
ifade edebiliriz.
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Foreword

FOREWORD

As if we already knew that we will face a period of intensive debate about the link
between democratisation and the constitution in 2012, the Greens/EFA Group
and Heinrich Boll Stiftung Turkey Representation jointly organized a public
debate on “Democratisation process of Turkey in the light of a new Constitution”
on 1-2 November 2010. We therefore decided to publish the presentations of that
highly important public debate.

The need for a new constitution is expressed in all the contributions at the
panel and seems to be common sense in Turkey today. Héléne Flautre clearly
points out this need by saying: “If Turkey is experiencing a deep constitutional
discussion today, this is because the current constitution does not cover the
social, political and cultural realities of the country and it forms an obstacle
between the relations of Turkey and European Union (EU)”.

The existing constitution is not only dominated by the authoritarian spirit
of the 1980 junta. It also led to a tutelary democracy, as Bucchichio described
the prevailing political system in Turkey. The main characteristic of this system
is that it “seems based on democratic principles but where the democrati-
cally elected organs are placed under a kind of guardianship of the military,
the high bureaucracy and the highest courts”. This finds its expression in the
recent debates on the role of the judiciary and police in Turkey. In order to be
changed into a participatory democracy, the population needs the guaranteed
right to express opinions without the risk of criminalisation or imprisonment.
Although at the time of the conference, the number of detained people did not
yet reach the peak level of today, we already faced severe deficiencies in the area
of freedom of expression and opinion. As Hautala stated in her speech, “vibrant
public debate is the single most important guarantee of the progress in any
society “criminalisation of opinion remains an overarching obstacle in realiza-
tion of human rights in Turkey”.

Today, after the general elections of 2011, the Turkish parliament tries to
draft a new constitution. While many observers do not believe in its success due
to procedural regulations, many people in general doubt that the parliament of
Turkey is capable to draft a democratically legitimized constitution. This doubt is
clearly expressed in the article of Serap Yazicu: ‘...it would be impossible to form
a balanced representative composition, which reflects the pluralistic structure
of the society, at the TGNA. And this will, at the outset, overshadow the prepara-
tion process of the new constitution, which is meant to be a social contract, by
disputes of legitimacy’.



As Sezgin Tanrikulu pointed out, Turkey should give up its common attitude
to be “different” as a pretext not to change fundamentally. Without this change of
mentality, any constitutional reform efforts will not end in a democratic system.

With this publication, we want to contribute to the highly prevailing consti-
tutional debate in Turkey and highlight the link between democracy and the
requirements for a new constitution.

Heinrich Béll Stiftung Turkey Representation
The Greens/EFA Group

Turkey in Europe Democratisation process of Turkey in the light of a new constitution



Gianni Buquicchio Democratisation process in Turkey in the light of a new Constitution

GIANNI BUQUICCHIO, PRESIDENT OF THE VENICE COMMISSION OF THE
COUNCIL OF EUROPE

Democratisation process in
Turkey in the light of a new
Constitution

Dear moderators, ladies and gentlemen,

I appreciate very much that this conference is called “Turkey in Europe”. It is
my firm conviction that, on the one hand, Europe should recognise that Turkey
is an integral part of Europe and, on the other, Turkey should recognise that
an orientation towards European standards will often be the best solution for
Turkey’s problems.

I am also pleased to have this opportunity to address the issue of a new
Constitution for Turkey in a comprehensive manner.

We in the Venice Commission have addressed specific constitutional issues
in Turkey and have, in this context, expressed our preference for a new Consti-
tution but we never had an opportunity to develop this argument in more detail.
When I do so today, you have to be conscious that a lot of what I'll be saying is
not based on texts approved by our Commission.

I am, however, quite confident that my intervention is in line with what we
would state if officially asked.

But before going into the substance, I would like to say a few words about
the Venice Commission. In the framework of the constitutional reform debate
there have been many references to the Venice Commission in the Turkish
media but I am not convinced that the Turkish public has a very clear idea of
our Commission and what it stands for. This is due to the fact that we have only
quite recently started to co-operate with the Turkish authorities. I would like to
seize this opportunity to welcome the recent request from the Minister of Justice
to our Commission to assist in the implementation of the constitutional reform.

The Venice Commission is the constitutional advisory body of the Council
of Europe. It is composed of independent experts, one from each member state,
who are mainly university professors or senior judges. We have been advising
many European countries - nearly all countries of Central and Eastern Europe
and a few countries of Western Europe - on the drafting of their constitutions
and relevant legislation. We do this at the request of the country concerned
or of a Council of Europe organ, usually the Parliamentary Assembly. We base



ourselves on Council of Europe standards but also on the common experience of
European democracies.

The title of this morning’s session already presupposes that Turkey should
get a new Constitution. We agree with this analysis, which is also shared by other
European bodies such as the Parliamentary Assembly of the Council of Europe.
There are essentially two reasons: the circumstances of the adoption of the
present Constitution and its content.

As regards the way of adopting the Constitution, we cannot overlook the fact
that the 1982 Constitution is the result of the military intervention which took
place in September 1980.

In September 1980 the Turkish Parliament was dissolved and its powers were
transferred to the National Security Council. Full executive powers were trans-
ferred to the Chairman of that Council. The Constitution was prepared during
this period of military government, although with the aim of permitting the
return to civilian rule and democracy.

The Constitution was approved democratically by referendum with an
overwhelming majority but this does not alter the fact that its origin lies in the
period of military rule and, as I will show later, its spirit reflects the time of its
adoption.

The Turkey of today is very different from the Turkey under military rule.
The country has made enormous progress in practically all areas and, in parti-
cular, there has been a process of democratisation going on for several years. It
does therefore not seem appropriate for the country to continue to live under a
Constitution prepared during military rule.

But, of course, the most important aspect is the substantive content of the
Constitution. I think the Turkey of today deserves a better Constitution. This
does not mean that everything in the current Constitution is bad and should be
changed.

On the contrary, there are some achievements which should be safeguarded.
First of all, we have to be aware that the 1982 Constitution has been revised a
number of times and that through the various democratisation packages and the
referendum of last September it has been decisively improved.

Secondly, Turkey has managed to establish a functioning parliamentary
democracy. Not everything may be perfect in this area. For example, it would be
desirable to lower the threshold in the Electoral Code to be represented in parlia-
ment. But in general the parliamentary system has worked well and has provided
Turkey with a stable and democratic government.

I therefore see no justification for a move towards a different system, in parti-
cular a more presidential government. On the contrary, such a change might lead
to authoritarian tendencies and could well result in a step back in the democra-
tisation process.

Thirdly, the Constitution contains many positive principles such as secula-
rism, the separation of powers or the protection of fundamental rights. These
principles must be maintained.
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If there are thus positive features in the current Constitution, which should
be preserved, there are also problems of the functioning of Turkish democracy
which are linked to the Constitution.

These problems are first of all due to the fact that the 1982 Constitution
established a very coherent system of what is called by political scientists a
tutelary democracy. This means a system, which seems based on democratic
principles but where the democratically elected organs are placed under a kind
of guardianship of the military, the high bureaucracy and the highest courts.
Such a system cannot be regarded as genuinely democratic.

Democracy is based on trust in the people. People are given freedom and the
possibility to elect their representatives who govern the country. The assump-
tion is that government based on the will of the people and the exercise by them
of their fundamental rights will give the best results. Sometimes the freedoms
can be restricted but this should be the exception and not the rule.

The 1982 Constitution, by contrast, is based on a different concept. The
main underlying concern of the drafters was to protect the state and the secular
system, if necessary against the people and their elected representatives.

This is a tendency going back quite some time. To quote a Turkish scholar,
Ozan Erdzden:

“During the era of the 1961 Constitution, the normative guarantees intro-
duced for judicial independence and impartiality were designed not
entirely from the perspective of a democratic state governed by the rule of
law, but also as an institutional guarantee against the “risk” that those
who opposed the modernisation project of the Kemalist revolution gain
the majority in parliament through general suffrage. ... The same trend
continued and grew stronger in the system of the 1982 Constitution, which
from the beginning aimed to protect the state against the individual and
seriously downgraded constitutional guarantees for fundamental rights
and freedoms.”

I'd like to illustrate this tutelary approach by a few examples. As regards
human rights, the usual rights and freedoms all appear in the Constitution. But it
is quite obvious that the drafters of the Constitution were afraid that these rights
may be misused by the people. Wherever we have a political right, there are very
detailed and far-reaching restrictions with the underlying concern of protecting
the state against the people.

This approach was most obvious in the earlier text of Art. 13 on Restriction of
fundamental rights and freedoms and Art. 14 on Prohibition of abuse of funda-
mental rights and freedoms, prior to their amendment in 2001.

The various amendments, which were part of the democratisation packages,
have decisively improved the text but the underlying spirit still lingers, for
example in the Article on freedom of the press. No provision of this Article is
really against European standards but the overall impression provided by it is
that the indivisible integrity of the state is by far the most important value, far
more important than the freedom of the press.
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It is therefore not surprising that Turkish judges, when balancing the interest
of the State and freedom of expression, often arrive at results which contradict
the case-law of the European Court of Human Rights.

One example, where the Constitution still falls clearly short of European
standards, concerns the closure and prohibition of political parties. The Venice
Commission has adopted a comprehensive opinion on this topic and there is
no need for me to repeat its conclusions here. Clearly it is to be regretted that
the part of the constitutional reform package making the closure of political
parties more difficult did not receive the required majority to be submitted to
referendum.

Before the background of this restrictive approach to fundamental freedoms,
it seems only logical that Article 5 of the Constitution setting out the funda-
mental aims and duties of the State mentions in the first place the independence
and integrity of the Turkish nation and the indivisibility of the country and only
afterwards individual rights.

Therefore, as regards human rights, the current Constitution puts the main
emphasis on the protection of the State rather than on the full realisation of
fundamental rights.

While the grounds for restricting human rights provided by the Constitution
are not objectionable per se, they are given excessive weight and judges balan-
cing State interests and human rights will therefore tend to give too much weight
to the interests of the State.

It is therefore not surprising that Turkey is one of the countries losing a big
number of cases before the European Court of Human Rights.

Some of the institutional provisions of the Constitution also clearly reflect
the tutelary regime. It is quite striking that before the constitutional referendum
the Turkish parliament had no say at all with respect to the composition of the
Constitutional Court.

The Turkish State also remains highly centralised and the role of local self-
government remains more than modest. The notion of local self-government
does not even appear in the text of the Constitution, there is only an article on
local administration within the sub-chapter on Organisation of the Administra-
tion.

It is also well known that the Turkish military often plays a political role which
would be unthinkable in other European democracies. While this political role
has no clear basis in the Constitution, the Constitution nevertheless provides the
military with a very strong role.

It provides the position of Chief of the General Staff with a constitutional
underpinning, the role of the National Security Council remains strong despite
the 2001 amendments and the military courts have a very strong position. No
appeal to a civilian court is possible against their decisions.

The cornerstone of the tutelary system, established by the 1982 Constitu-
tion, are probably the first three articles of the Constitution, which establish
some principles which may not be amended at all. While some other European
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countries also have un-amendable provisions in their Constitution, in the
Turkish case, these articles seem to be interpreted very broadly and used against
the possibility of any change. They are even used as a basis for the review of
constitutional amendments in a manner which has no parallel in other European
states.

To sum up, the current Constitution was prepared during a period of military
rule and establishes a tutelary regime with the aim of protecting the State against
the people. While few of the provisions of the Constitution are in contradiction
with European standards, the overall approach puts more emphasis on the
protection of existing State structures than on democratic development and
individual rights.

It is certainly understandable that in Turkey there has been the wish to
protect the modernising achievements of the Atatiirk era and the secular chara-
cter of the state. This cannot, however, be a reason for putting the requirements
of democracy and the protection of fundamental rights into second place.

Turkey has developed very fast in recent decades and the progress made
is impressive. It therefore seems time for Turkey to abandon the traditional
mistrust in its people and their elected representatives and adopt the normal
standards of a liberal democracy. The adoption of a new Constitution would be
the clearest sign that Turkey has taken this step.

However, we should also not lose sight of the need for this new Constitu-
tion to be the Constitution of all citizens, based on a broad consensus within
society. Therefore, the process of adopting a new Constitution has to be based
on consensus. A new Constitution should unite the country and not lead to new
or increased divisions.

Therefore it seems imperative that both the government show serious
willingness to fully involve the opposition in the process, giving it a real say, and
that the opposition be ready to contribute in good faith. It is more important to
have a Constitution accepted by society as a whole than to have an ideal text.

When preparing the new text of the Constitution, the government and the
majority should therefore make it clear from the outset that there is no intention
to change the secular character of the state.

Secularism is not a principle specific to Turkey, but a common European
principle. It can be interpreted in different manners, but it should not be
abandoned.

This may mean, for example, that it might be wise not to open the issue of the
three un-amendable articles of the Constitution if, in the public perception, this
would be linked to a desire to abandon the secular character of the State. If inter-
preted in a different manner, these articles seem to be compatible with a modern
liberal democracy. Our preference would certainly be not to keep these articles
as they are. But if keeping these articles is necessary to get a consensus on a new
Constitution within society, this may be a price worth paying.
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In conclusion, ladies and gentlemen, to complete the process of democrati-
sation, Turkey indeed needs a new Constitution. The current Constitution estab-
lishes a tutelary regime, which may have had some justification in the past, but
no longer corresponds to the development of Turkish society.

It is time now for the country to become a full-fledged liberal democracy in
accordance with European standards.

The process of adopting a new Constitution will not be easy, since it should
be based on a wide consensus within society. Both government and the opposi-
tion therefore have to act responsibly and I hope that European institutions,
such as the Venice Commission, can make their contribution to this process by
increasing public confidence.
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HEIDI HAUTALA, CHAIRWOMAN OF THE EP SUBCOMMITTEE ON HUMAN
RIGHTS

Constitutional reform in Turkey
gives hope for better respect for
human rights

In my speech I underline that while the improvement in the human rights situa-
tion in the country is very much likely after the constitutional referendum, the
key to achieving any development depends on effective implementation of the
new provisions. I also expressed my pleasure for improvements in the human
rights overall situation in the country but underlined that much has to be done
before the situation can be considered even remotely satisfactory.

On the basis of our discussion in Istanbul and our recent hearing at the Subcom-
mittee on human rights situation in Turkey, I would like to share some further
thoughts on the human rights picture and the recent reforms.

The constitution reform package was approved on 12 September 2010. This
envisages changes in 24 articles of the 1982 Constitution and abolishes a provi-
sional article. These changes have invited hopes throughout the world for more
democracy and better respect for human rights in Turkey.

However, despite progress there is still much to do. The latest resolution by
the European Parliament on the Commission annual report, from 10 February
2010, criticised the insufficient implementation of legislation relevant to the
Copenhagen political criteria.

The European Parliament Subcommittee on Human Rights discussed the
human rights situation in Turkey on 25th of October. The Constitutional reform
was heartily welcomed by the Members of the European Parliament. Many issues
were however considered in an urgent need of attention: rights of minorities,
freedom of speech and media, treatment of prisoners and freedom of religion.

It is important to take careful note of the impact of the Constitution on
human rights and democracy

The EU welcomed the constitutional changes that, among many other things,
prohibit gender discrimination and strengthen rights to privacy and civil liberties
in general. Indeed, the European Parliament has repeatedly stressed in its resolu-
tions the importance for Turkey to proceed with major constitutional reform.
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Even in any democratic countries, these are not straightforward issues.
There are numerous cases in the European Court of Human Rights concerning
discrimination, privacy and violations of civil liberties in the EU member states.
However, with delays and some missteps the EU member states have gradu-
ally improved their record. While the member states keep working on their own
standards they are entitled to expect this from their partners.

Indeed, the Constitution reform matters greatly for human rights. In addition
to crucially enhancing non-discrimination, privacy and civil liberties, the
amendments provide for more accountability for human rights violations. For
example, as we have learned, there is already great interest amongst the public
for pressing charges against Kenan Evren, the general who led the 1980 coup.
After overthrowing of the government, over half a million Turks were tortured
and 51 murdered by hanging. Amendments to the Constitution now allow for the
prosecution of those generals who are responsible for these crimes.

Most importantly, the amendments to the Constitution ensure a major
overhaul of the judiciary. The aim is to enhance its independence, neutrality,
efficiency and competency. Again, this is another sore spot in many democratic
and undemocratic countries. All too often our Subcommittee receives reports
of judicial harassment, interference by the authorities in the investigation and
conduct of the trial and outright fabricated sentences by the court to silence
vocal critics.

The transparent appointment of judges and prosecutors is a key element in
ensuring the independence of the judiciary. The amendments to the Constitu-
tion strengthen this. Constitutional courts are vitally important in guarding the
balance of interests in any society and it is hearting to see that the amendments
have increased the size of this court and the judicial body in charge of appoint-
ments.

The reform also establishes an institution for the Ombudsman. This insti-
tution plays a key role in upholding the rule of law and its creation is thus most
welcome. Vitally important is also the commitment to establish a national
human rights institution in line with Paris Principles. This institution will serve
also as the national preventive mechanism under the UN Optional Protocol to
the Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment.

In particular, it is to be welcomed that discrimination on grounds of sexual
identity, disability and ethnic origin has been now included. Many think that
the reform falls short on the rights of minorities, however. The calls from largest
pro-Kurdish party, Peace and Democracy (BDP), to boycott the referendum were
heeded in large numbers. The Peace and Democracy party considers that the
referendum failed to address the issues of greater political and cultural autonomy
that they have been asking for. This dispute is, of course, only a reflection of a
bigger, underlying problem of the rights of Kurdish minority in Turkey. Until the
Kurdish problem is resolved, all progress remains, at best, feeble.
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Against this background, it is necessary to take note of the overall human
rights situation in the country

At its Universal Periodic Review on 10th of May, the delegation of Turkey empha-
sised that important steps in the protection of human rights had been taken over
the past decade and, while noting the need for further legal and administrative
measures, expressed its determination and its political will to pursue its efforts.
Indeed, according to the EC progress report 2009 on Turkey, the situation of
human rights still requires a major effort by the Turkish authorities.

Freedom of expression is the cornerstone of any democracy and must thus
he given due assessment.

Vibrant public debate is the single most important guarantee of the progress in
any society. While the debate in Turkey is increasingly open and critical, crimi-
nalisation of opinion remains overarching obstacle in realization of human rights
in Turkey. Despite the revision of the 301 (criminalisation of “denigrating Turkish
identity in public”) of the Turkish Criminal Code (TCC) and decline in prosecu-
tions, it remains an immense restriction on freedom of speech in Turkey. Further-
more, a number of other provisions of the Turkish Criminal Code are used to
restrict freedom of expression still, concerning very loose concepts such as dignity
and public order. Turkish legal framework still fails to provide sufficient guaran-
tees for exercising freedom of expression in line with the European Convention on
Human Rights (ECHR) and the ECtHR case law. This legal uncertainty can force
journalists, academics and other publishers to exercise harsh self-censorship in
fear of unpredictable prosecution and even conviction.

Indeed, the situation of journalists seems most distressing. Over 700 Turkish
journalists are facing law suits, with the threat of imprisonment. Recently the
Turkish Journalists Union (TGS) asked for the immediate and unconditional release
of more than 40 journalists. Newspapers still face temporary closures. There is also a
widespread blockage on access to websites such as YouTube since May 2008, while
Court cases are pending against Facebook, Google, MySpace.com and other sites.

Torture remains a crucial concern in Turkey

I am aware that the government has made efforts to ensure that legal safeguards to
prevent torture are complied with. These are clearly not enough. The Subcommittee
on Human Rights has received deeply distressing reports over the continuing police
brutality and ill-treatment during arrest and in places of detention, despite the fact
of least allegations of torture and ill-treatment in its history in 2009.

According to the Turkish Human Rights Foundation’s (TIHV) 2009 report
“only” 532 people claimed that they were tortured in 2009 and six of them died in
custody. In the first six months of 2010, 145 people filed applications concerning
torture or ill treatment.

17



In addition, concerning alleged abuse, no independent forensic medical
doctors are recognised by courts, which prevents development of independent
forensic services in Turkey. Neither are lawyers allowed to attend forensic exami-
nations.

Turkey is not a member to the OPCAT and in strongest terms I urge the
authorities to ratify this without delay. Turkey is planning to ratify the optional
protocol after this has been delayed since 2005. But most importantly, Turkish
courts have been too reluctant to hold members of the security and police
force responsible for abuse and ill-treatment of civilians. Fizzling away with the
charges of abuse and misconduct against the security personnel feed into the
climate of impunity and will ensure that the torture will continue.

It is equally important to pay attention to the rights of minorities in Turkey

I am compelled to raise this matter as at the hearing in the Subcommittee on
Human Rights on 25th of October, the Members seemed clearly very much
concerned and frustrated with the current stagnation concerning the rights of
minorities in Turkey. Government’s announcement to Turkish parliament in
November 2009 that it is committed to upholding the human rights of Kurds in
Turkey, was widely welcomed as a sign of hope for progress. Turkey’s approach,
however, remains restrictive.

Turkey is a party to the UN International Covenant on Civil and Political
Rights, but its reservations regarding the rights of minorities are causes for
concern. Reservations concerning right to education to the UN Covenant on
Economic, Social and Cultural Rights are similarly distressing. Of great disappo-
intment is the fact that Turkey has not signed the Council of Europe Framework
Convention for the Protection of National Minorities or the European Charter for
Regional or Minority Languages. While broadcasting in Kurdish has increased,
I cannot but condemn in strongest terms that pending criminal convictions
against DTP (Democratic Society Party — precessor of the BDP) members for
using the Kurdish in political life. The use of any language other than Turkish in
political life is illegal under the Law on Elections and Political Parties, but cases
are rarely launched. The cases of these DTP members are unfortunately accura-
tely indicative of the multiple challenges Kurdish speaker still faces in Turkey
at work, in school and in hospital. It is equally inexcusable that in July 2009, the
Deputy Chief Prosecutor of the Court of Cassation applied for the removal of
the parliamentary immunity of several DTP members. The charges against them
include using the Kurdish language in Parliament.

All in all, it will take time to see the full effect of the Constitutional reform. We
can wholeheartedly welcome its provisions supporting human rights in Turkey. The
key is now, however, to implement its many great ideas. As we have learned, there is
much to do - and much to not do. In good cooperation with its European partners
Turkey can achieve concrete progress in human rights field. We, the Subcommittee
on Human Rights, are willing to engage to achieve these improvements together.
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HELENE FLAUTRE, CO-PRESIDENT OF THE EU-TURKEY JOINT
PARLIAMENTARY COMMISSION

A new constitution

Not for all countries, but for some of them, “constitution” is a kind of magical
political term. While England, which has a significant place in the history of
democracy with an institutional structure that does not perceive a constitution, is
experiencing one of the most developed examples of democracy; in my country,
France, constitutions are like monuments which form the political order, evolu-
tion or even revolution. This process that started with the First Republic symbo-
lizes a constitutional political transformation also for the Fifth Republic. Even a
broad knowledge about Turkish history is enough to observe that the constitu-
tion discussions in this country have a quality similar to the experience of France
in many aspects. In France and Turkey, while the constitutions form the political
order, they always reflect the focus of political struggle. This observation is also
valid for the last 20 years, in which we see a rapid transformation process, in
other words for the recent history and present politics of Turkey.

In democratic societies, constitutions are not only political and institutional
symbols of the social consensus; they have qualifications such as a guarantee
certificate of the fundamental rights of individuals, but a close observation of the
constitutional discussions show that the constitutions are political documents
that cannot be formed by the technical abilities of the jurists. In this regard, the
present constitution of Turkey set an interesting example. The 1982 constitution,
which was approved in a military coup environment, despite its deep rooted
amendments since 1996, reflects the authoritarian political spirit formed by the
12 September military coup; it is based on the security of the state rather than the
individual. This constitution is formed with a perspective rejecting the political,
social and cultural levels of the society, because it perceives the political parties,
trade unions, minorities, belief groups, all kinds of social activities and ethnical
identity as components that threat the security of the state. If Turkey is experien-
cing a deep constitutional discussion today, this is because the current constitu-
tion does not cover the social, political and cultural realities of the country and
it forms an obstacle between the relations of Turkey and European Union (EU).

This social transformation process can be seen from Brussels beginning
from December 1999 in which the EU membership process of Turkey has begun.
This process shows that, as Turkey opens to the world with a rapid economical
development and becomes more democratic, a foreign policy reflecting its own
economic and politic realities, thus stability has become effective. But, in the
meanwhile, we observe that Turkey is quite constrained during the negotiation,
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numerous titles, such as the laws of trade union and collective bargaining, has
been blocked because of the current constitution and the necessary reforms can
not be actualised. It would not probably be wrong to emphasize that Turkey can
not be a member of the EU with the present constitution, although the amend-
ments of last ten years has abolished many obstacles.

It is pleasing that in the process of discussion during the last five years,
an enlarged “new constitution” consensus has been established between the
political parties, trade unions, employers and professional organizations and
with the drafts of a new constitution of these institutions the discussions have
been considerably clarified. Looking at the history of democracy of Europe a
little closely will indicate that the prevailing discussion in which all levels of the
society in Turkey participate is significant by itself as well as its content. Because,
a constitution which reflects the realities of the society, and which generally
constitutes the answers and the solutions to the political realities is possible only
through a democratic process implemented with a large social participation. The
duty of the political parties conceives this participation as a source of richness
and providing their participation in the preparation of the drafts. Thereby, the
new constitution should be drafted by also taking into account the perspectives
and thoughts of the civil society, relating to the fundamental rules of parliamen-
tary democracy.

The need for two-third majority votes relating to the constitutions in the
democracies of West Europe is also somehow the product of a large social
consensus consciousness. In countries like Holland, regulation of such a long
process that requires two terms of parliamentary approval besides the two-third
majority aims to prevent the amendment of the constitution by accidental
majority votes. As elections may bring along accidental majorities frequently,
the composition of the assembly can be entirely different relying on a slight
difference of the number of votes in the countries where the majority system
is effective such as my country, France, and England. If the results of the 10%
threshold in Turkey are considered, in a probable assembly with two parties, it
is possible that one group attains the two-third majority with a potential of 40
per cent votes. A constitution approved by the votes of the parliamentary group
which represents the 40 per cent of the people, though acceptable as a result of
a democratic process, is far from reflecting the realities of the society. For this
reason, a large parliamentary consensus and the participation of the civil society
are the most significant elements in the formation of a new constitution.

It is welcomed that such a participation process is being experienced in
Turkey. Besides the political parties, the publicly declared constitution drafts of
some civil society organizations express the thoughts and perspectives of their
own, as well as emphasizing the importance they attribute to the process. While
it is not possible in this contribution, which ought to be a short one, to perform a
close inspection of the constitution drafts and a general consideration, they are
discussed in this booklet by the President of the Venice Commission Mr. Gianni
Buquicchio’s presentation and other esteemed constitution experts. We wish to
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consider shortly the three topics that the new constitution ought to search for
a solution with social consensus; i.e. the relation between state and individual,
freedom of belief and minorities.

The main element in democracies is that the constitution should be based on
the fundamental rights of individuals. Because individual is not only the funda-
mental element of the society, it is also quite alone and vulnerable against the
organized power of state holding the monopoly of power. Democracy is only
possible with a constitution that controls the monopoly of state power and
which is based on the fundamental rights of individuals. The main deficiency of
the present constitution is that, it does not depend upon this principle and the
articles where it does, lessens the freedoms with binding rules. The new constitu-
tion should be respectful to the religion, language, colour, belief, thought, sexual
life and other differences, but it should also aim to be a social contract safegu-
arding the implementation of these rights. Any constitution which is effectuated
only by a particular religion, a particular sect or an ethnic group, or a particular
language is not a democratic one.

The solution of the Kurdish issue in Turkey is not only necessary for social
peace; it is also a prerequisite of the democracy process. As we can observe in
regard with all ethnic groups in Europe, including Kurds in Turkey, they want
to practice their own language and culture and own a right of communication
and education in their own language. The Republic of Turkey can open the way
to solution with a constitution embracing the justified demands of Kurds that
compose a significant part of the society and struggle for their fundamental
rights such as mother tongue education. The new constitution process lay down
a significant step and substructure in this regard.

The relation between freedom of belief and secular state is one of the most
significant political problems of Turkey. My country, France, has settled the
relation between state and religion in the 1905 Constitution by the secularization
principle, which is still in force. This problem, which is being discussed in Turkey
regarding the headscarf issue, constitutes one of the main problems in almost
all of the European countries. Almost every country in Europe has developed
a model of its own on the relation between state and religion. Other than the
structure that obliges the state to stand in a distance against religions as in
France, there are other models that oblige the state to support religious groups.
Turkey needs to find an equilibrium which guarantees freedom of belief within
the relation between state and religion. An understanding of secular state that is
based on Sunni Islam, supports financially from the government budget and also
supervises it, while on the other hand, neglecting all other belief groups, does
not provide a guarantee for freedom of belief and does not attain the principle of
equality of the citizens. The state should either stand in the same distance to the
belief groups or support all belief groups. In this respect, the most fundamental
principal is that the state should guarantee freedom of belief to all individuals.

I want to finish my contribution by mentioning the gradually effective
regional politics in the European Union. My country, France, also has a centra-
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lised state structure like Turkey. While this structure is loosened by regional
politics that has developed gradually in the recent years, the decision of France
on the strengthening of regions and transferring some powers to regional
administration has been aroused from the ineffectiveness of the centralised
decision process and being far apart from the lives of the citizens. All the data
show that, especially in economic and cultural life, the actualization of decision
making around the municipalities or regions is more effective. The new constitu-
tion should be built around the goals opening the way to democratic structuring
and control and which strengthens the regions and the municipalities in Turkey
that advances towards the EU membership. The regions do not necessarily need
to be formed on the basis of ethnic identities; the essential point is to make the
distinctive cultural fabric of the regions to be effective in regional politics. This
cultural fabric is a source of richness for every country. Accordingly, regional
politics and the new constitution should not be formed in the shade of Kurdish
issue, but should be formed around economic, social and the most significantly
effective and democratic administrative criteria.
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FRANZISKA KELLER, MEMBER OF THE EUROPEAN PARLIAMENT, GREENS/
EFA GROUP

Democratisation in Turkey

When we are talking about democratisation in Turkey I don‘t want to lecture
you. A democratic opening has to look different in each country, in each region.
Nevertheless, it is clear that some things have to be improved in Turkey before
she has reached a well developed level of democracy. For us, the Greens, democ-
racy is of utmost importance. For us democracy is not only the right for people to
choose the one who will get the blame but means the respect of human rights, of
citizen rights and civil liberties and the possibility to make ones voice heard with
a fair expectation that it will be taken into account.

We have fair and free elections in Turkey. But that is not enough. We also
have a discrimination of minorities, disadvantages faced by women for being
women, transsexuals who can‘t lead a normal life, homosexuals who are perse-
cuted, one is not able to call the killings of Armenians genocide, and one can be
persecuted for insulting Turkishness.

Yes, we also have seen a lot of progress. Article 301 has been watered down,
there is a sort of an agreement with Armenia, the prime minister learned some
words of Kurdish and we are awaiting the setting up of a new constitution and
other positive initiatives.

I would like to tell you about how the democratic opening was perceived in
the European institutions, this side of the accession negotiation table, so that
you can get an idea about the image that has been created in the EU.

First of all there is an understanding that the reforms made are generally
small steps. Even if they are very much welcomed, it is clear that Kurdish cultural
rights are not ensured by one Kurdish language TV channel and that for instance
with regards to the constitutional reforms, the process of how they have been
achieved was not exactly participatory.

Then, it was noted that with many of the initiatives, the beginning was enthu-
siastic but then after a while the initiatives were fading out without result, like the
agreement with Armenia or the Kurdish opening. And as soon as the constituti-
onal reforms entered the scene it seemed like all other ideas were put into the
locker.

Thirdly there was a widespread disbelief and frustration about the stance
of the opposition parties in parliament who basically said ,no“ to everything.
Lastly the situation of minorities, be it religious, sexual, ethnic or whatever and
of women, who are not a minority, is still considered bad, even though it is recog-
nized that some legal changes have been made to their benefit.
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And very lastly there was and is great confusion about how cases like the tax
case of the Dogan group and Ergenekon should be interpreted. So this is how
what happened and happens in Turkey is perceived by many in the EU. But I
don‘t want to spare you some of my own thoughts about the matter.

First of all I think the democratic opening has to be pursued further. It has to
be done quicker in order not to loose momentum and dynamic.

But it will not be enough to put the right paragraphs into law. Turkey needs to
put a strong focus on implementation, so that the people in Turkey can actually
profit from the legal changes.

Secondly, and this is what we Greens have been saying for years now, is that
a few cosmetic changes are not enough to achieve a democratic constitution.
When the current constitution entered into force, it was made to protect the state
from its citizens. Any democratic constitution has to safeguard the individuals’
rights vis-a-vis the state. But for a new constitution the process of how to achieve
itis very important, indeed, it is as important as the result itself.

What needs to be enshrined in the new constitution is the freedom of expres-
sion. It is not enough to have no paragraph against press freedom and freedom
of expression.

Rather, we need to see clear safeguards for these freedoms. Vagueness like
making an insult punishable without defining exactly what an insult is, should
not find space in a constitution. Press freedom and freedom of expression is one
of the core pillars of democracy.

Such is peace: Striving for democracy in a society that has an internal, violent
conflict is an enormous challenge. It needs peace for everybody to be able to
enjoy fully their democratic rights but it also needs democracy to achieve peace.
The Kurdish question needs a political, social and democratic answer, not a
military answer.

Solving this conflict will also reduce the influence of the military further, a
progress that can also have positive impacts on another tricky issue: Cyprus.

Many more things could be said about democracy: that small parties need to
have a fair chance, for instance; that active citizens should be awarded, not tried
etc.

I want to make one final point: the question is, what are we doing this for: the
European Union; a better image or the next elections?

None of these is as such a bad motive, but they are not enough. Democracy
in Turkey is needed by the people who live here, not by us in Brussels. If this is
clear then it shouldn‘t be difficult to take people along on this journey, as long as
they feel that they can participate and that their participation is welcome.
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BEKIR BOZDAG, VICE-PRESIDENT OF THE AKP GROUP IN THE TGNA

A new constitution has become
an absolute must in Turkey

Obviously we are negotiating a critical issue here. A new constitution has become
an absolute must in Turkey. While listening to the presentations, the apparent
reason why we could not adopt a new constitution gets clear. I will mention this
later, but would at first like to make a few observations.

The conditions of the constitutional processes in the past

= With regard to the constitutions adopted during our Republican era in
the year of 1924: the war had just ended, extraordinary conditions existed,
Turkey has totally been devastated and torn down; the 1924 Constitution was
adopted in such a time.

=== With regard to the 1961 Constitution; a coup d’état had been carried out. The
1961 Constitution has been created by a group gathered with the consent of
junta.

=mm Similarly the 1982 Constitution has been created with the same method.

Thus, until today the Republic of Turkey unfortunately could not implement a

constitution within a democratic environment where everyone feels free and

contributes to the legislative procedure.

“Turkey needs a constitution which does not appoint any tutor for its
democracy and people.”

In fact, our mostly praised constitution is the 1961 Constitution. However it was
one of the worst. The 1982 Constitution is a complementary of the 1961 one. As
the first constitution appointing a tutor for democracy was the 1961 Constitution.
But, if we consider that it established the National Security Council; abolished
the unity of judiciary; established the Constitutional Court, we can conclude that
the 1961 Constitution had placed the national will under tutelary institutions.
It was again the 1961 Constitution that had used the first “but”s in regard with
the fundamental rights and freedoms and that had turned the constitution into
“but-stitution”.

When we look at the 1982 Constitution, we actually see a constitution fortif-
ying some points left incomplete in the 1961 Constitution to be fortified. For
example, the Military High Administrative Court did not exist in the 1961 Consti-
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tution; the 1982 Constitution brought it in. The 1982 Constitution also created
some other institutions that were lacking but maintain the same mentality.
That’s why we, Ak Parti (Justice and Development Party), say: “Turkey needs a
constitution which does not appoint any tutor for its democracy and people.”

First of all, no tutorship should be included into the constitution. Secondly,
we need to create an environment where everybody feels free to discuss that
constitution without any reservation, prejudgment or presupposition. We
always say, let’s meet and discuss how we are going to achieve a new consti-
tution. Let’s exchange views on its content. Let’s discuss how these were done
around the world. There are experiences about procedures and methods from
many countries. There are experiences from Turkey, and many theoretical
points already exist. Let’s consider all of these issues together, but we need to
come together without any prejudgment, reservation or presupposition. Let’s
negotiate these things in the most comprehensive manner and implement the
resulting new constitution altogether.

Yet, whenever we say these things, immediately some reservations are
brought against us: “If you accept such and such, we are in”. We invite them to
discuss both those matters and others in an entirely unrestricted environment,
without any reservation, with a compromise approach free of any imposition.
Let everyone discuss this subject and then pass on to the implementation stage.
Up to now, we have at all times been on a quest for this end; while we were
approaching the 2007 elections we made a commitment for a new constitution.
After the elections we set up an academic commission. Our problem was this:
In order for the society to negotiate, a ground of discussion for a new constitu-
tion ought to be created and a text should be introduced. And then this negotia-
tion should be extended in such a way that it would evolve into a constitutional
proposal formed by contributions from all segments of the society, introduced to
the parliament and then be enacted. Yet, as you already know, all of us have seen
what has happened to this constitutional process.

Bringing the amendments of Article 10 and 42, and the closure lawsuit before
the Constitutional Court defeated the process. Nevertheless, we all know that it
is impossible for us to continue on our way with the current 1982 Constitution,
while saying “More freedom”, “More democracy”, “The rule of law”, and “People
comes first”. That’s why we should cooperate to change whatever we can.

The recent amendments made on twenty six articles of the Constitution
are in fact an outcome of an attempt run in regard with the amendable parts.
At this point, I would like to highlight that we did consider all views when we
were preparing these amendments. Until today, we have examined the proposal
prepared by TUSIAD (Turkish Industry and Business Association) in 1992, the
TOBB (Union of Chambers and Commodity Exchanges of Turkey) proposal
dated 2000, the proposal of the Union of Turkish Bar Associations dated 2001,
and each and every statement of all parties, including trade unions, NGOs and
political parties in respect of the constitution. Accordingly, concerning the text
we offered, the then Chairman of the Republican People’s Party, Mr. Deniz
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Baykal, stated that “Except on two matters, count on us.” Thus, they told that “If
you remove those, we would accept the rest twenty four articles,” and consequ-
ently did not attend the process.

We have continued to search for conciliation. We told them “Let’s come
together and discuss this issue.” But they didn’t accept. The say “We won’t make
a constitution with you. You do not have any capacity for this. There is a Consti-
tutional Court decision about your party. If we don’t solve the issues of parlia-
mentary immunity and of the Provisional Article 15 first, we would not negotiate
the others.” Then, we introduced the Provisional Article 15 to the process.
Afterwards they say “But you also need to do that for us to continue.” It was not
possible to establish and run a Conciliation Commission under such conditions
where we say “Let’s come and work together,” their reply comes as “We won't,
because you are not able to complete this project.”

As a matter of fact, during the 2274 session, the speaker of the Parliament of
Turkey, Mr. Biilent Aring, had attempted to establish a conciliation commission
regarding the new constitution. At that time only the Republican People’s Party
and Ak Parti were being represented in the parliament. Since the Republican
People’s Party did not appoint any member for the Conciliation Commission,
the commission could not be established. As a result, no work could be done.

Later, on 4 September 2008, the Speaker of the Parliament, Mr. Koksal
Toptan, wrote to all political party groups and stating: “We ought to establish
four separate conciliation commissions with regard to the major laws such as
the constitution, the bylaw, EU harmonization and political parties, and work
together.”

The Turkish Parliament had established conciliation commissions during
1993 and 1995. These commissions had common principles such as “equal repre-
sentation” and “consensus”. This means that no result can be reached without
consent from all commission members. Although DTP (Democratic Society
Party), MHP (Nationalist Movement Party) and Ak Parti appointed members for
that commission, the Republican People’s Party did not. As a result of this, the
commission could not work.

Our main problem arises from the difficulty in reconciling the structures
surrendered under prejudgments, reservations and presuppositions. That’s
why we say “Let’s openly discuss a new constitution. Let’s leave the percep-
tions capturing us. Where is the world going? What is the situation in Europe?
What is the situation in other places? What is the situation in Turkey? All of these
must be reviewed both theoretically and practically by qualified and appropriate
experts.”

We have already had plentiful acquisitions on this subject. For example, in
1993 political parties offered some proposals to the Speakership of the Turkish
Parliament. The major non governmental organizations such as the chambers I
have mentioned earlier, the Union of Turkish Bar Associations and trade unions
has worked through this subject. Turkey has adequate acquisitions at this point.

27



We can move this forward by benefiting from these. We can altogether imple-
ment a better constitution.

I would like to point out a few things regarding the recent constitutional
amendment. It is composed of twenty six articles. And I very confidently can say
that nobody can show me any letter or any comma, let alone any word of these
twenty six articles that would bring Turkey backwards compared with the 1982
Constitution. In other words, when compared with the 1982 Constitution there
is nothing that you can say “This is worst”. This amendment has fallen victim to
a massive prejudgment and unfortunately faced with an enormous distortion by
certain participants.

I would just put as headline: What is wrong with introducing positive discri-
mination against women, old people and children into the constitution? Has that
brought Turkey backwards? Isn’t it a guarantee to introduce a control mecha-
nism in regard with personal records and records of some state organs made
illegally, open the personal data for public access and abide the state with this
rule? For god’s sake, is this a move backwards? For god’s sake, what is wrong
with the abolishment of a primitive understanding of bringing a ban on traveling
abroad due to some duties? Before that, you could not leave the country due to
tax liabilities. An ombudsman exists in many European countries. Does the appli-
cation to an ombudsman in regard with the operation of administration bring
Turkey backwards? Does the entitlement of civil servants with a right of collective
bargaining under a constitutional guarantee become something unwarranted?
What is wrong with benefiting our retired population from that? In Turkey, you
can submit an individual application to the European Court of Human Rights;
how come to open the way for the Constitutional Court to function as it were
a European Court of Human Rights and to permit direct monitoring of citizens
on judiciary by enabling individual application to the Constitutional Court bring
Turkey backwards?

I would like to add a few points about the judiciary and will then conclude.
With regard to the Supreme Council of Judges and Public Prosecutors (HSYK), it
is criticized that the judiciary has been seized. I am just putting the previous and
current positions forward. Formerly, the HSYK had five members; three of them
were originating from the Supreme Court (Yargitay) and two from the Council
of State (Danistay). Currently, there are 22 members; the two former ordinary
members and three members from the Supreme Court remain. Formerly, they
were elected by the President of the Republic, now the Supreme Court elects
directly within its own structure. Is this wrong? Is this a backward movement?
Also, the Council of State elects its own representatives. They are not appointed
by the President. Besides, there are about 11-12 thousand judges and public
prosecutors in Turkey, which did not have any representative within the HSYK.
Now they have two representatives each. The elections are hold under the super-
vision of High Election Council. Members are elected from among the judges and
public prosecutors designated to first class and they are being elected again by
judges and public prosecutors. Therefore, what is wrong with electing the HSYK
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members from among approximately 12 thousand judges and public prosecu-
tors served within first instance judiciary?

Formerly, the Board of Inspectors was placed under the Ministry of Justice;
the Minister of Justice could open an investigation about whomever he desires.
Now the Board is placed under the HSYK. What is wrong with that? Everyone
criticizes this, but from now on the Minister of Justice does not have the autho-
rity to open a direct investigation. Its authority is limited to the permission upon
request of the related chamber. The authority of the Minister to act directly
without request of the chamber is abolished. Apart from that, the Board had no
budget at all. Now, a general secretariat is going to be formed. Neither Siiheyl
Batum, nor any other constitutional law expert from Turkey could say “You
stepped back” at this point. Formerly, three members out of five were bureauc-
rats, now this figure is two out of 22. Which one would be preferable? I submit
this question to your consideration. I would like to express my belief in the
implementation of the new constitution during this new period.
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SEBAHAT TUNCEL, MEMBER OF THE TGNA, BDP

Democratisation of Turkey in the
light of a new constitution

One of the most basic obstacles in front of the democratisation of Turkey is the
Kurdish issue. Thereby, the solution of the Kurdish issue goes parallel with the
process of democratisation of Turkey. To achieve a resolution for the Kurdish
issue is not essential only for Kurds, but also for all identities and cultures in
Turkey including the Turkish people itself. The current discussion of a democ-
ratic and civil constitution is an indispensable element for the democratisation
of Turkey. Because the roots of the Kurdish issue lay on the present constitu-
tion based on an unitary structure that rejects the different identities, cultures
and beliefs and that is built on the idea of Turkishness. Today a significantly
large section of the society in Turkey, from the government to the opposition,
from the non-governmental organizations to the woman organizations and to
the business circles express the need for a new, democratic and civil consti-
tution, pointing out that the 1982 Constitution is a coup constitution, that it
would be impossible for Turkey to be governed with this constitution in the
215t century. This argument has been invoked by all political parties also during
the referendum activities for the amendment of certain articles of the current
constitution. Especially the AKP (Justice and Development Party) government
has conducted the referendum process, which happened to be voted on the 12th
of September, as a campaign against the 1982 Constitution. Our opinion as the
Peace and Democracy Party (BDP) is that, while some certain arguments for
the necessity of a new constitution have been transcended, the basic argument
should be “What kind of a constitution?” This point matters in Turkey either in
regard to resolving the Kurdish issue or the democracy issue. We, as the BDP,
have started dialogues with business communities, occupational organizations,
trade unions, women organizations and the political parties to receive an answer
to the question “What kind of a constitution do we want?” We consider that the
preparations for a democratic constitution should be started at once, rather than
putting it off until after the election.

We also consider the preparation of a new constitution important for
meeting the language, identity, culture, equality and democracy demands of the
Kurdish people and in regard to the peaceful solution of the Kurdish issue that
has marked the last 30 years of the political history of Turkey and is still pending
for solution. For this reason, the new constitution should safeguard the rights
and liberties of the differences, regarding the diversities as an advantage, built
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on pluralism, equality and liberalism, taking into consideration the multicultural
and multi-identity structure of Turkey. Accordingly, I want to share the opinions
of my Party on the resolution of the Kurdish issue, pointing out the importance
of the new constitution in resolving the Kurdish issue.

As you all know, Kurds participate actively in the foundation period of the
Republic and even the 1921 Constitution, which is known as the foundation
constitution, was prepared considering that circumstance. But that has not
lasted for long; beginning with the 1924 Constitution, Turkey has started to deny
the different identities and cultures; mainly the Kurds, and has formulated this
into a constitutional provision. This denial policy has realised its reflection as
an official ideology of state assimilating —if not exterminating— the differences
in practice. The practical result of this mentality structuring has caused great
tragedy and sorrow in Turkey’s geography. It has already been expressed by
all that, through the massacres of Dersim, Zilan, Maras etc. the denial policy,
in other words the aim of physical extermination of Kurds and Alevis has been
exercised by the State itself. By denying all the diversities in the name of creating
a Turkish nation, Turkey has managed to fit three military coups in its history of
90 years and through the post-coup constitutions neglecting liberties, democ-
racy and human rights, military autocracy and militarism have been safeguarded
on a constitutional ground. The Kurdish issue was tried to be codified as “terror”
in the social memory resulting from the oppressive and destructive policies, so
the equality, freedom, democracy and peace demands of the Kurdish people
have been wished to be oppressed and have caused the deaths of more than fifty
thousand people. And unfortunately the war is still going on, and guerrillas and
soldiers are still losing their lives.

On this stage, the denial mentality and the destruction and assimilation
policy, which is the practical implementation of the denial mentality, have
proved to become unsuccessful in Turkey. Today a significant proportion of
the public opinion in Turkey finds the demands of Kurds towards equality and
freedom much more meaningful and exposes the demand for a solution. In this
context, the result of the referendum about the partly amendment of the consti-
tution on 12 September 2010 has verified this. Now two routes lay in front of
Turkey; either to safeguard the demands of Kurdish people towards equality
and freedom through a democratic constitution and to step forward in order to
resolve the problem, or to maintain Turkey on a battle ground, which will inevi-
tably open the way for a larger confrontation and chaos. This inevitably neces-
sitates political will. But unfortunately, the approach of the AKP government
in this matter, has not, up today, put forward any powerful will to resolve; on
the contrary by suspending the democratic constitution demands till after the
election, the government has in fact postponed somehow the hopes of solution.
The extension of the no-conflict process by the KCK (Union of Communities in
Kurdistan) until the election has displayed the will of Kurds for a resolution. This
also marks an important opportunity for Turkey. To make use of this opportunity
is crucial for the future of Turkey’s people and for the progress of Turkey towards
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ademocratic order. But the AKP does not act courageously in resolving this issue.
It does not even embrace its own overture process. While on the one hand talking
about the overture for the Kurdish issue, in reality it has adopted implementa-
tions that will deepen the perplexity of the issue and lead Turkey to chaos. As you
all know, the Democratic Society Party (DTP), which has succeeded in forming
a group in the assembly at the 2007 election after being elected as independent
candidates because of the 10% threshold, has attained a significant success at
the local elections in 2009. Immediately after this success, on the 14 April 2009,
53 of our colleagues, including the chairpersons of our headquarter and heads
of our women and youth assemblies, were detained and afterwards, following
the enlarged operations, nearly 2000 of our colleagues including our mayors,
members of the provincial general assembly and members of the municipality
assembly, chairpersons of non governmental organizations, and Hatip Dicle
who is the co-president of Democratic Society Congress (DTK) and a former
MP from the DEP (Democracy Party), and chairpersons of DTK, of province and
district offices have been detained and arrested. And the DTP has been closed;
Co-president Mr. Ahmet Tiirk and Diyarbakir MP Ms. Aysel Tugluk have been
dismissed from membership of parliament. In spite of the no-conflict decision
of the KCK, operations were continued and the duration of the memorandum
was extended by the Parliament. Our colleagues, who are arrested pending the
trial under the name of the KCK, were brought before a trial only after 18 months
and their demand to defend themselves in their mother tongue was not accepted
by the court mentioning that it was an “unknown language” and this has caused
a considerable protest among the Kurdish people. It presents a huge contra-
diction for the AKP government to ask the PKK to lay down arms by declaring
that an overture in process on the one hand and arresting the ones struggling
in democratic politics for the democratic and peaceful solution of the Kurdish
issue by acknowledging and safeguarding constitutionally the language identity
and the culture of the Kurdish people on the other. We can see the examples
of this approach in the 7571-page indictment. For example, the decision of the
party about the women quota and starting to apply this quota has been defined
as a crime. And the struggle against the Ilisu Dam project in order to prevent
the destruction of thousands of years old Hasankeyf that has raised protests all
around the world and thereby certain countries such as Germany has ceased
to lend credits, has been submitted as a crime in the indictment. On the other
hand, many Kurdish women that are active in politics, practising with the 40%
gender quota and attained great success in women’s freedom are also being on
trial. Despite all these practices and obstacles, Kurds still insist on following a
democratic politics. The concrete sign of this insistence is proved by our struggle
for peace and democracy through the BDP.

Democracy issue is not a problem only for Turkey. Today, even the European
Union (EU) countries start to review their democracies. However, even if there
is no democracy in any other country, Turkey must develop democracy for its
own sake. This is not a matter that depends on the will of the AKP government;
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the social dynamics leaded by Kurds and Alevis do force it. In these days, even
the European states have begun to re-question their own democracies according
to the changing conditions of the 215 century and they resolve their problems
by consensus and dialog, instead of conflict and deepening the contradictions.
Turkey, as a candidate country of the EU and striving to make reforms on this
matter, ought to rely on consensus and dialog while resolving a historical and
social problem of Turkey such as the Kurdish issue. In this context, we think
the dialog with the PKK leader Mr. Abdullah Ocalan, which has been performed
recently, is significant. The subsequent situation after the referendum dated 12
September 2010 suggests that a significant part of Turkey’s society approve this
dialog. What should be done afterwards is to progress this dialog into negotia-
tions and to create the conditions for a stabilised, democratic and peaceful
solution of the Kurdish issue.

As to the discussions on the solution of the Kurdish issue, the solution seems
more probable at the current stage achieved ideologically and politically by the
KCK. Kurds, who consider equality and freedom as two main cornerstones of
democracy, consider that the state bureaucracy has caused the destruction of
equality and freedom equilibrium, in every field where the state exists, prevails
its power, dominance, force and oppression and it is a great oppression instru-
ment to oppress the society. From this point of view, Kurds have progressed to
a deep rooted and strategic change in its track by determining the possibility
of a stateless solution of the Kurdish issue. In this context, it has been shared
with the public opinion that nation state has abolished the democracy areas as a
result of capitalism and has caused conflicts and contradictions; for this reason,
the solution of the Kurdish issue through a democratic autonomy project is a
more realistic model than a nation state solution. With this model of solution
it is possible to resolve the Kurdish issue in the unitary structure of Turkey. To
safeguard the right and freedom demands of Kurdish people through a new
constitution will not only enable Kurds, but also all different identities, cultures
and beliefs in Turkey to achieve freedom.

In essence, democratic autonomy depends on equality and freedom. It has a
perspective based on a democratic, environmental and gender equality in which
any social segment and belief can express itself freely, rather than a particular
identity, religion and gender. It is based on the organization of the entire society
via organizations of neighbourhood, village communities, city assemblies,
women and youth assemblies, professional corporations built on the principle of
direct democracy. By establishing local parliaments, all local education, health,
sport and economy problems would be solved locally; except the responsibili-
ties of the central government, such as foreign policy, national security etc. All
problems would be solved within the local organizations. Discussions on the
constitution are important for the realisation of this project. We, as the BDP,
demand that our goal for a democratic autonomy finds a place in the new consti-
tution. Additionally, I want to express some topics to be attained at once for the
solution of the Kurdish issue, without waiting for a new constitution. First of all,
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in order to transform the no-conflict situation to a stabilised peace, assured steps
should be taken in regard to the Kurdish issue. In order to achieve this goal, to
release the Kurdish politicians would be a major step. And by decreasing the 10%
threshold, which is an undemocratic practice, representative fairness should be
attained. Military and political operations should be terminated and the negotia-
tions must be started at once for the solution of the problem; the shadows of the
past must be brought to light and all unlawful actions, including the unidentified
murders should be clarified through the establishment of truth commissions.
And the preparations for the new constitution should be started rather than
postponing it to election onward. It is quite important to actualize these topics
for the future of the people of Turkey and for building up peace and democracy.
We hope and wish that while these peace hopes are so near they would be actua-
lised; the politicians must take responsibility for this. I declare once more that,
we, on our behalf, are ready to take this responsibility.
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SUHEYL BATUM, MEMBER OF THE PARTY ASSEMBLY OF THE CHP

The constitution should not
only respect hut also guarantee
fundamental rights

I am currently a member of the Republican People’s Party (CHP). While not
being a parliament member, I still consider myself as being able to explain the
views of my party about the constitution.

First of all, I would like to thank deeply the Green Group in the European
Parliament for organizing this conference. Why do I thank them so much? I do
this, because we clearly recognize certain conditions in Turkey, as Ms. Tuncel
also mentioned, that are gradually not in favor making a constitution. The Justice
and Development Party (AKP) does not have a real desire to make a constitution
as we have already seen very clearly in the recent amendment: After the refer-
endum we had a new constitutional amendment, a new constitution. In fact we
all call this “a new Turkey”. And it is also very important in which direction this
new Turkey heads and evolves to.

In the referendum the constitution has been amended and Turkey has been
sharply divided into two major sections. One of these sections, which we are also
a part of, said: “This is not a fair constitutional amendment, therefore it should
be rejected.” We even went a little further and said, “This constitution doesn’t
secure any fundamental rights and freedoms.” I just listened very carefully to
the speech of Mr. Gianni Buquicchio, President of the Venice Commission. Mr.
Buquicchio emphasized that the fundamental rights and freedoms should not
only be recognized but also guaranteed.” For this reason, we said that this was
not “a fair constitution”; let alone providing rights and guarantees, the amend-
ment tends to allow the AKP to take over the whole judiciary and create a
“partisan judiciary”. Therefore one has to vote against this amendment.

The government naturally voted for the amendment, and argued this is a
very fair constitution which guarantees perfect rights. “It can only be given this
much. We entitle affirmative discrimination for women, we confer union rights,
and we open the way to confront with the September 12 [Coup]. We made a great
constitution.”

Another group stated that “The reform is not enough, but it achieves some
democratic attempts; therefore we say ‘yes’ for the moment.” So now our
problem is this: We said “No” and Turkey was divided into two. The government
said “Yes” and another section of the society said “Not enough but yes”.
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Our question is: Is this constitution truly a fair constitution? Either we are
mistaken or the government is. Is this a constitution genuinely aiming at democ-
racy, modernity and democratic principles? At least, is it opening a window or
not? That is what needed to be determined. Because if we are mistaken, then
it means that the CHP and the “no” voters are wrong about the content of the
constitution to be drafted. The trade unions and parties who voted “no” are
wrong too. If it is not a fair constitution, then it means that the supporters of this
constitution are wrong.

This is a simple, political issue; however we cannot settle it up in between
ourselves. Because we say “No, this is a wrong constitution”, AKP and its suppor-
ters say “No, it is a fair constitution.” Or at least they say “Not enough but yes.”

How are we going to settle this issue? In my opinion there is only one
way: We should look at the explicit, universal, modern principles, norms and
methods, across the world and in modern democratic countries. If the amend-
ment conforms to them, then it means we were wrong. If not, if it does not even
crack that window, then it means what we were right and the others were politi-
cally unfair.

The universal principles are not created by us or by the CHP. What is a consti-
tution? In the first place, what does a constitution do? I am a constitutional law
professor. In the world practice, when a constitution is drafted, three questions
are asked in every country:
= “Why are you making this constitution?”
= “How and with which method are you making it?”
= “What is the content?”

Now, what was the reason to make this constitution? The reason was to
amend the 1982 Constitution. Well, what were we saying until today: “The power
of the civil society has been developed, strengthened in Turkey, but a narrow-
minded state, an oppressive state mentality suppress it.” Aren’t we always saying
it? Thus, the first and primary goal of our constitution should be to clear the way
for civil society by circumscribing the oppressive state mentality. So what should
be done is to limit the state, to establish a “checks and balance system”, to stren-
gthen the judiciary, to open all unsupervised fields to the control of the judiciary
for the limitation of the state.

If we are all looking at the amendment of the constitution, these twenty-
six articles, do they really draw a limit for the state by providing a “checks and
balance system” under the light of universal principles? No, there is not even one
article in this direction.

Constitutions are social contracts. Therefore it is important, how they
are created. As Ms. Tuncel already pointed out very well, there are alternative
drafts! In Turkey, during the 1980s, 1990s and 2000s, until today each party, each
group has had a constitutional proposal, as women organizations, and political
parties have. I was among the three drafters of the two recent proposals; all three
drafters were other CHP members. There is also a draft proposal of the Union of
Turkish Bar Associations. Another proposal is drafted by DISK (Confederation of
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Revolutionary Trade Unions of Turkey) in 2009 with regard to certain provisions
and principles in general.

The AKP has not taken into consideration even one of these alternatives. If
they pretend they have considered them, then they may assert to the constitu-
tional court that those regulations, the economic social council, the equality of
men and women, the affirmative action, all of these provisions are adopted from
those drafts. But in fact they have not even looked at any one of them.

Secondly, a group of representatives of the AKP, including Mr. Bozdag,
have granted a period of three days to the NGOs for submitting a proposal and
explained the reason for this short deadline as they have been “waiting for thirty
years”.

Today Mr. Buquicchio is here with us. The duty of the Venice Commission
is to assist the countries of newly established democracies in making constitu-
tion. South Africa, Hungary, Poland, Bulgaria, Czech Republic, they all amended
their constitutions. Can the ruling party give one democratic example across the
world in which the governing party gives three days and says “Report all your
views in three days, otherwise I won’t consider or accept them”? Now they may
reply as “None of these have happened. Mr. Sitheyl Batum is daydreaming”.

Concerning the principle of separation of powers; we did not fabricate it,
separation of powers exists since Montesquieu. This government is part of the
judiciary via its Minister of Justice and Undersecretary of the Ministry of Justice.
While we discuss the separation of powers, the Deputy Undersecretary of the
Minister of Justice, General Directorate of Personnel Affairs and Justice Academy
Head of Training Division are also included into the judiciary. It is an incredible
form of separation of powers. Show me a single country in the world that has
such a constitution gathering all the powers at the hands of a single political
party? Is there any reasonable concept such as aiming at gathering all the powers
including judiciary at one place and at the same time claiming that this constitu-
tion is democratic and contains separation of powers?

We, the CHP, have established a new constitutional committee and included
all of our propositions. Again, these are not inscriptions written on ice. Our propo-
sitions also part of the texts of DISK, TUSIAD (Turkish Industry and Business
Association) and KADER (Association for the Support and Training of Women
Candidates). The DISK proposal has already been published. The proposal of the
Union of Turkish Bar Associations has been published. The preference of CHP
with regard to those proposals has been published. There are published texts
of the Alevite associations and women’s organizations. We propose an equality
degree of 51 percent for women instead of a fictive right. In any case our sugges-
tion has been not to drop the number of women or men below forty per cent,
but this can be improved. They may want it to be fifty or women may want it
to be thirty. These proposals are no secret, concealed or unknown things. The
statement by the government that there is no alternative is not true. The point
is, whether there is a governing party that would consider those proposals and
create a democratic and modern constitution deriving from them...
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Lastly I would like to add this: We stated that, “This constitution has recog-
nized the fundamental rights and freedoms. 24 out of those 26 articles pertain to
the fundamental rights and freedoms.” But I would like to repeat in clear terms:
It is not that this constitutional amendment does not recognize any fundamental
rights or freedoms; rather, it does not guarantee them. Merely to recognize the
rights does not have any meaning; the Venice Commission also knows this quite
well.

That is why I am addressing to the President: What matters is securing these
rights. If the government shows us one single right that is secured, we would
build the discussions on the constitution in Turkey based on that fact.
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The process of Turkey’s
democratisation in the light of
search for a new constitution

The approval of the constitutional amendments of the 23 articles which were
submitted to public vote on the 12 September 2010 by affirmative vote of 60 per
cent created significant hope among the circles who think, for many years, a
radical democratisation process could only be accomplished through the prepa-
ration of a new constitution. Really, considering the campaign of the opposition
groups in and out of the parliament for negative vote or calls for boycott as the
Peace and Democracy Party (BDP) has done, before the referendum, nearly 60
per cent affirmative vote indicates how strong the expectation of the public for a
more democratic constitutional order is. Furthermore the reason of the boycott
call of BDP against the referendum is not inspired by the intention to deny the
democratic content of the constitutional amendments but because the amend-
ments don’t include any changes which contribute to the solution of the Kurdish
issue. For this reason it can be assumed that a constitutional project in accor-
dance with the requirements of the pluralistic democracy, which contributes to
the solution of this issue and enlarge the scope of cultural and political rights, will
be confirmed by BDP as well. On the other hand the constitution drafts prepared
by various nongovernmental organizations and political parties, since the first
half of 1990’s show that the different economical, political, social and cultural
circles of the society unite around the idea of making a new constitution.!

All these data produce the impression that there is an actual consensus on
preparation of a new constitution and elimination of the authoritarian inheri-
tance of the September 12 military governance. However, it is not possible to
argue that there is consensus to the same extent on the body that will draft the
new constitution as well as on the content and philosophy of the new consti-
tution. Some circles propose that a new constitution should be prepared by a
constituent assembly appointed for this purpose, but the task of this assembly
during the preparation of a new constitution will only be making the draft and this
draft should be approved by a process allowing it to be scrutinized and submitted

1  Actually there have been many works about the new constitution’s preparation which
expose a lot of drafts or general principals to be practised namely TUSIAD 1993, TOBB
2000, TBB 2001, civil constitution draft 2007, MUSIAD 2008, DISK 2009.
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to public vote by the Turkish Grand National Assembly (TBMM).? Although
these thoughts, at first glance give the impression that a democratic process is
defended, they don’t seem quite democratic, especially because of the proposi-
tions about the formation of the assembly which will prepare the draft. Additio-
nally this kind of constitution making process is open to criticism since it requires
the existence of two different organs having legislative power, in the country, at
the same time. Which organs, under what conditions can solve the problem of
probable authority dispute between the council who prepares the new constitu-
tion draft and the TBMM which is entitled to making laws in accordance with
Article 87 of the Constitution and changing laws in accordance with Article 17523
The other view proposed about the method to be pursued during the making
of the new constitution is that this power can be exercised by the TBMM. This
proposal seems more democratic than the former one since all the members of
the TBMM are appointed by a general vote according to Article 75 of the Consti-
tution. However, 10 per cent country threshold applied in accordance with
Article 33 of the Election Law of the Members of Parliament No.2839, dated 10
June 1983, which was adopted by the National Security Council, prevents the
convenient composition of the TBMM in accordance with the principle of fair
representation. Although this article of the Law no. 2839 is subject to substan-
tial criticism by political and academic circles since its enforcement, no serious
attempt is realised about neither wholly nor partly abolishment of 10 per cent
country threshold.* It is expressed by public leaders that, this article prevents the

2 TUSIAD, “What is constitutional convention? Why is it necessary?”, http://www.tusiad.
org/FileArchive/ 2008.06.19-AnayasaKonvansiyonu.pdf 19.06.2008, Andrew Arato, “A
Modest Proposals for Change”, a paper which was presented at the symposium titled
Democracy, Islam, And Secularism: Turkey in comparative Perspective, arranged by the
Columbia University on 6 and 7 March 2009. ibrahim Kaboglu has a similar view. The
writer’s expressions are as follows: While there isn’t any consensus and compromise in the
present assembly, there isn’t any data that the assemblies in 2011 or 2015 shall present such
a sight. In this regard, I have serious concerns about the renovation of the constitution by
the assembly. From this point of view, as I have asserted and exists especially in the DISK’s
report a constituent assembly may be established and this assembly can be an advisory
council. But the point to be considered is that the passage to this assembly is by the article
175. The present assembly may open the way to the establishment of the constituent
assembly by making an amendment to the Article 175. The name of the new assembly may
be Constitutional Assembly or Advisory Assembly. That will be an assembly in a large scale
formed by an election. There may be a representative differentiation, such a passage could
be achieved if the draft prepared by this assembly which is open to public acceptance and
proposals, is accepted by public vote after confirmation by the TBMM. Ibrahim Kaboglu,
“Renovation of the constitution by an assembly which doesn’t have compromise produces
anxiety.” Radikal, 11 May 2010.

3  For the details of my exposition see, Serap Yazici, Yeni Bir Anayasa Hazirligi ve Tiirkiye
Seckincilikten Toplum Sézlesmesine (Planning a new constitution and Turkey: From
favouritism to social contract), Istanbul Bilgi University Publication, Istanbul 2009 a, p. 42-53.

4 A proposal on lowering the threshold to 7 per cent was given to the TBMM by the CHP,
on 19 July 2010. This proposal hasn’t been accepted yet. For text and justification of the
proposal see http://www2.tbmm.gov.tr/d23/2/2-0735.pdf.
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representation of the parties of ethnic origin which have around 6 per cent vote
at the TBMM, so that this prevention impair the solution of Kurdish issue, which
is one of the most basic problems of Turkey, by democratic methods under the
roof of the TBMM. As can be recalled, the TBMM, prior to the 1995 elections, has
enacted a law which regulates a status expressed as ‘member of parliament of
the country election district’ which contributes in a way to the solution of fair
representation problem which has been caused by 10 per cent threshold. As
stipulated by the Law no. 4125, dated October 27, 1995, a hundred of the 550
members of the TBMM to be elected as ‘member of parliament of the country
election district’, and for this election 10 per cent limit shall not be practiced. It is
clear, that, this law offers, though partly, a representative capacity to the parties
which has electoral support of nearly 50 per cent in the southeast provinces,
but which cannot gain representative power because of the lack of 10 per cent
threshold. However, the Constitutional Court abolished the aforementioned law
declaring it contrary to Articles 80 and 75 of the Constitution, so it doesn’t allow,
though partly, reduction of the unfair representation caused by this threshold
provision. According to the Court, “it is an unconstitutional link that anyone
who is not elected from a definite electoral district to be associated with a certain
province, depending on its party’s votes, by a decision of the party’s authorised
council. A member of parliament has a connection with its district and can only
be elected by the votes it received from this district, because there isn’t any
other rule in the constitution which allows the otherwise. As Article 80 of the
Constitution doesn’t allow any other link, Article 75 is not convenient for a diffe-
rent nomination classifying the members of parliament. To elect and classify a
member of parliament or some members of parliament under other names is
not valid according to the constitution. There isn’t any other clear provision in
any other article of the constitution about the classification of the 550 members
of parliament among themselves. It cannot be considered that electors suppose
to elect any candidate whose name and district is unknown before the election.
It cannot be in accordance with the democratic principals that some members
of parliament are linked to any province, without the intention of the electors, by
the decision of the party’s authorised council. Democracy excludes fait accompli
and is based upon the electors’ intention.”>

The DEHAP which has scored the 6.2 per cent of the valid votes in the 2002
general election couldn’t gain any representative power in the TBMM since it
hasn’t passed the country threshold though it has around 50 per cent electoral
support in the south-eastern provinces. The distribution of the votes among the
parties in some of the south-eastern provinces at the mentioned election and
the number of seats they have in the parliament is as follows: “In Diyarbakir the
DEHAP has no member, though it has 56 per cent of the votes. the AKP (Justice
and Development Party) has 8 members by 16 per cent of the votes, the CHP
(Republican People’s Party) 2 members by 5.9 per cent. In Hakkari the DEHAP

5 E.1995/54,K.1995/59,j.d.18.11.1995, AMKD, number 31, v. 2, p. 845
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(Democratic People’s Party) has no member, though it has 45 per cent of the
votes. The CHP has one member, by 8 per cent vote; the AKP has one member
by 7 per cent. While the DEHAP has no member by 46 per cent in Batman, the
AKP has 3 by 14 per cent, the CHP one member by 7 per cent in Sirnak though the
DEHAP’s 46 per cent cannot gain any member, the AKP has 2 by 14 per cent, the
CHP has one member by 4.7 per cent.”8 For this reason Mehmet Yamak and Resul
Sadak lodged an application with the European Court of Human Rights (ECtHR)
on behalf of the DEHAP, alleging that electoral threshold practice in Turkey
breached Article 3 of the Protocol No. 1 of the European Convention on Human
Rights (ECHR). Article 3 of the Protocol No. 1 is as follows: “The High Contra-
cting Parties undertake to hold free elections at reasonable intervals by secret
ballot, under conditions which will ensure the free expression of the opinion of
the people in the choice of the legislature.” The ECtHR concluded that aforemen-
tioned provision did not violate Article 3 of Protocol No. 1, while declaring the 10
per cent threshold as too high. The Court’s judgment is as follows: “The Conven-
tion institutions have always considered electoral thresholds in the context of the
margin of appreciation left to member states. The national threshold concerned
is the product of the Election Law which determines how the seats in parlia-
ment to be shared nationally among the different lists and different candidates.
For the parties which were unsuccessful in crossing this threshold consequence
of the mentioned law was to be deprived of representative power in the parli-
ament... This provision about threshold was laid down in Article 33 of Law no.
2839. It had been introduced well before the election 3 November 2002. So that
the applicants could have foreseen that if their party did not cross the threshold
they would not win any parliamentary seats in the election which was subject of
their petition, irrespective of the number of votes they obtained in their electoral
constituency.”” Nevertheless, ECtHR, in the same judgement, drew attention to
a need for a change which maintained the correction of the results of 10 per cent
limit. “The court is aware of the importance of leaving sufficient latitude to the
national decision makers, while noting that it was desirable for the threshold to be
lowered and/or corrective counterbalances to be introduced to ensure optimum
representation of the various political tendencies without sacrificing the objective
sought (the establishment of stable parliamentary majorities).

6 For considerations about the astonishing results of the November 2002 general elections
originated from the application of 10 per cent threshold see Ergun Ozbudun, “Third
session Closing Speech”, Anayasa Yargist (Constitution Jurisdiction), volume 23, Ankara:
Anayasa Mahkemesi Yayinlar1 (Constitutional Court Publications), 2006, pp. 279-289. Also
see Ergun Ozbudun, “Secim Baraji ve AIHM (Election Threshold and ECtHR)”, Zaman,
02.12.2007.

7  Yumak and Sadak v. Turkey. para. 64, para. 67.

8 Yumak and Sadak v. Turkey, para. 77. For detailed information about the jurisprudence
of ECtHR concerning Article 3 of Protocol No. 1 see Serap Yazici, “Avrupa Insan Haklar
Sozlesmesi ve Tiirkiye’de Secim Serbestligi (European Human Rights Convention and
Freedom of Election in Turkey)”, Demokratiklesme Siirecinde Tiirkiye (Turkey in the
Democratizaton Process), Istanbul Bilgi University Publication, istanbul, 2009 b, p. 63-71.
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Hence, the political parties which are representing every fraction of the
society wouldn’t have a chance of equal competition even if the new constitu-
tion is prepared by the TBMM elected according to the prevailing rules. Thus,
it would be impossible to form a balanced representative composition, which
reflects the pluralistic structure of the society, at the TBMM. And this will, at
the outset, overshadow the preparation process of the new constitution, which
is meant to be a social contract, by disputes of legitimacy. On the other hand,
Article 16 of the MP Election Law contains a provision that prevents the small
political parties to form a union for elections. According to this article, “Political
parties may not make a contract for a joint list of candidates.” Thus, though the
comment that the new constitution may be prepared by the assembly which is
elected by ordinary ways gives the impression that it is rather more democratic
than the other one, the existence of 10 per cent threshold prevents the repre-
sentation of the substantial parts of the society in the assembly which will draft
the new constitution. Consequently, it will be correct to accept a new election
reform that maintains the fairness of the representation, before the election of
the TBMM which will draft the new constitution.

One of these reforms may be Ergun Ozbudun’s proposal, which he declared
publicly after the Yumak and Sadak v. Turkey judgment of the ECtHR in 2007.
According to him, 10 per cent national threshold may be preserved, but this
threshold will not be applied to the parties which obtain certain amount of votes
at certain amount of electoral districts, as applied in Germany, Sweden and
Denmark. “It can be asserted that those parties which are the major one in at
least three electoral districts or receive at least a certain amount (for example 40
per cent) of votes will not be subject to country threshold. So, unfair representa-
tion existing especially in the southeast of Turkey shall be eliminated.?

If it is adopted that the new constitution to be prepared by TBMM which is
determined after an ordinary general election, it must be reminded that there
should be some responsibilities acquitted by all the parties to allow this method
to be based on democratic principles. The political parties should proclaim
publicly substantially the main requirements of their constitution project,
prior to elections, at least in their election declarations and then they should
ask for power from the electors, for making a constitution. Hence, political
parties will be supported depending on the quality of the constitution project
proposed to the electors and that will be a leading message to the parliament
which will operate as a major constituent power. None of the political parties
has any publicly declared constitutional project yet, although plenty of meetings
has been arranged in quest of a new constitution by various non-governmental
organizations, several declarations have been made by the government officials
about the creation of a new constitution as a consequence of 2011 general
election, and various supporting news in the media is observed especially in
recent years and months.

9  Ozbudun, ibid, Zaman, 02.12.2007.
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How should he the philosophy and content of the new constitution?

The philosophy of 1982 Constitution can be summarized by the concepts
etatism, nationalism, prohibition, and tutorship. This philosophy which is
reflected in the entire text of the constitution beginning from the preamble up
to the final provisions has caused gangrene, almost deadlock of the democracy
problem of Turkey which proceeds for many years. For this reason preparation
of the constitution depending on just the opposite philosophy will contribute
significantly to the solution of democracy and freedom problems in Turkey
resulting in the integration of Turkey in the western democracies. Because of
this, Turkey’s new constitution should have a philosophy confronting nationa-
lism and every kind of ethnic discrimination and embracing all the individuals
as citizens of the Republic of Turkey with equal rights regardless of their origin.
On the other hand, the constitution should have a philosophy which opposes
tutorship that prevents the development of representative democracy, state of
law and democratic pluralism; it should be based on the individual’s existence
and freedom instead of subliming and supporting the state authority. If the
constitution exhibits the provisions and mechanisms in accordance with the
universal standards of human rights, it may support the solution of the problems
which have been deep-rooted and have prevented the democratic pluralism
since the beginning of the republic.

Individualism instead of etatism

Etatism is one of the concepts which define the philosophy of 1982 constitution.
This constitution, by converting the universal logic of constitutionalism upside
down, prefers to defend the state against the individuals and freedoms instead of
defending the existence and freedom of the individual against the state. According
to the military leaders who dominate the process of constitution preparation the
liberal philosophy has been one of the causes that lead Turkey to September 12
intervention. The freedoms granted by the constitution are one of the main causes
of the events of terror and violence which dominate the second half of 1970s. Thus,
as a consequence of terrorist events, state authority has been reduced and public
order is endangered. Such determinations may be observed in the declarations
announced by the National Security Council and in many speeches of the interven-
tion’s leader General Kenan Evren. Consequently, the main aim of 1982 constitu-
tion is renovation of state authority and to protect this authority against freedoms.

While the etatist approach of the constitution may be observed in several
provisions of the text, this approach is observed most clearly in Article 5 of the
preamble section which stipulates main goals and tasks of the state. This long,
complex, section which has dubious conformity to Turkish grammar embodies
expressions praising the state authority. Moreover, this section, written entirely
in aliterary style which doesn’t expose normative rules is a component of the text
according to Article 176. This provision expressed in Article 176 is interpreted as
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main norm in some of the judgments of the Constitutional Court, as supportive
norm in several other judgments. Hence, preamble section has a place among
the justifications annulling the legal statements approaching to liberalism and
democracy. On the other hand, this section was among the justifications for the
dissolution cases opened by the Chief Public Prosecutor of the Court of Cassation
and the Constitutional Court referred to the various expressions in the preamble
while accepting the case for the dissolution of the political parties in accordance
with the indictment of the Chief Public Prosecutor.

But, if the constitutions of the democratic states examined, it can be seen that
expressions praising the state authority doesn’t exist in their preamble sections.
For example, in the preamble sections of the constitutions of 13 member states
of the European Union (EU), human rights, state of law, and democracy values
are expressed. In the constitutions of some of the states of the EU there is no
preamble section. Austria, Belgium, Cyprus, Denmark, Finland, Italy, Latvia,
Luxembourg, Malta, Holland, Romania, Slovenia and Sweden’s constitutions
don’t contain a special preamble section.!0

Therefore, if a preamble section exists in the Turkey’s new constitution, first
of all, prudence must be displayed that this section is short and written in simple
form. It must be sufficed with expressions referring to the recognition of all the
sections of the society in equal manner by the state authority without discri-
minating anyone and to the human rights and democracy values. Existence of
expressions covering the society broadly in the preamble can have a constructive
role in converting the differences based on especially in ethnic origin and sect to
integrity.

Another provision which shows that 1982 Constitution has a state focused
perception exists in Article 5 of the Constitution which regulates “The funda-
mental aims and duties of the state”. This provision is as follows: “The funda-
mental aims and duties of the state are to safeguard the independence and
integrity of the Turkish Nation, the indivisibility of the country, the Republic
and democracy, to ensure the welfare, peace and happiness of the individual
and the society, to endeavour for the removal of political, social and economic
obstacles which restrict the fundamental rights and freedoms of the individual
in a manner incompatible with the principles of justice and of the social state
and to prepare the conditions required for the development of the individual’s
material spiritual existence.” As can be observed, the constitution imposes the
state, primarily, the task of safeguarding its own existence, independence and
identity. Removal of the obstacles against the individual’s rights and freedoms is
expressed as a secondary task of the state. Even the wording of the article shows
that the primary aim of the constitution is to safeguard the state and the values
qualifying it. However, safeguarding the existence, independence and territorial
integrity of the state is already originated by the necessities of being a state. The
state will normally execute these tasks, even if this constitution doesn’t ascribe

10 For more detailed information see Yazici, ibid, 2009a, pp. 65-71.
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such a task to the state in a special provision. Constitutionalism which means
the limiting of the authority of the state by supremacy of law and individuals’
rights, gives the task of acknowledging the rights and freedoms of the indivi-
dual. Consequently, in the articles of the EU state constitutions which regulate
the qualities and duties of the state or in the articles relating to the rights and
freedoms, there are statements expressing the state’s main task as safeguarding
the rights, freedoms, dignity of the individual, state of law and democratic values,
and preventing every kind of discrimination. For this reason, Turkey must have in
the new constitution provisions expressing the main task of the state as safeguar-
ding human dignity and existence, granting the rights and liberties equally to all
the people, preventing every kind of discrimination as one of the basic principals
of the public authority. Any constitution prepared by a democratic and liberal
mentality will be based on provisions and mechanisms that protect the physical
and spiritual existence of the people.!!

Denial of nationalism and any kind of discrimination

One of the basic characteristics of 1982 Constitution is its preparation by a natio-
nalistic mentality. In the original text, preamble of the constitution emphasised
the words “Turks”, “Turkishness” 13 times. When the entire original text of the
constitution examined it can be seen that “indivisible integrity of the state with
its territory and nation” is referred 16 times in several provisions. Article 2 of the
Constitution which enacts the characteristics of the Republic mentioned natio-
nalism of Atatiirk among these, and Article 4 prohibited the amendment of the
basic characteristics mentioned in Article 2. Article 27 which enacts the freedom
of science and the arts, in its second paragraph, includes a provision stating that
“the right to disseminate shall not be exercised for the purpose of changing the
provisions of Articles 1, 2, 3 of this Constitution.” Besides this, Article 13, in the
original text includes a provision stating that all rights and freedoms, “may be
restricted with the aim of safeguarding the indivisible integrity of the state with
its territory and nation”. Similarly, Article 14 includes a provision that, “none of
the rights and freedoms shall be exercised with the aim of violating the indivi-
sible integrity of the state with its territory and nation”, thus emphasized the
reasons against the exploitation of this liberty. On the other hand, in Articles 68
and 69 which is about the political parties, it is stated that, violating the indivi-
sible integrity of the state with its territory and nation by the aim and opera-
tions of the political parties impose the dissolution of parties. Finally, Article 130
(paragraph 4), which regulates the institutions of higher education, while stating
that, “universities, members of the teaching staff and their assistants may freely
engage in all kinds of scientific research and publication.” But the same parag-
raph restricts this freedom too broadly with a nationalistic mentality. Accor-
ding to this provision, the power of scientific research and publication “shall

11 For detailed information see Yazici, ibid, 2009a, pp. 74-82.
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not include the liberty to engage in activities directed against the existence and
independence of the state, and against the indivisible integrity of the state with
its territory and the nation. “

One of the provisions which displays concretely the constitution’s nationa-
listic philosophy is in Article 66 which is about the Turkish citizenship. Accor-
ding to this article, “Everyone bound to the Turkish state through the bond of
citizenship is a Turk.” This article is defective first of all, because it changes the
official name of the state from Republic of Turkish State to Turkish State. The
main problem this article entails is that it obliges anybody that is bound to the
state through citizenship an assimilation rejecting the ethnical origin. For this
reason this article must be reformulated in conformity with the constitutional
citizenship, in a form which doesn’t lead to any assimilation.

The data which concrete the nationalistic philosophy of the constitution may
be observed in the declarations and decrees of the National Security Council and
in the speeches of Head of Council General Evren. General Evren in a speech
he delivered at the Constitutional Court in 1982 emphasized that their virtual
expectation from the members of the high court is to safeguard “the integrity
of the state with its territory and nation, supremacy of national sovereignty and
the republic and national security” instead of reviewing the legality in the cases
submitted to them.!? The Constitutional court, executing faithfully this task
delivered by the intervention leader, often referred to the integrity of the state
with its territory and nation, in its justifications, about annulling the laws and
determining the dissolution of the political parties.

It can be said that, this nationalistic philosophy which broadly dominates
the constitution obstructs the solution of the Kurdish issue, which has proce-
eded since the beginning of the Republic, by democratic methods, gives way to
widespread terrorist and violent actions. For this reason, the new constitution
of Turkey should be prepared not with a nationalistic philosophy but with an
embracing concept which acknowledges all the citizens equally whatever ethnic
origin they have. One should be prudent that there won't be any expression
which implies fundamental discrimination among the citizens especially in the
provision of the constitution which regulates the citizenship. In the citizenship
provision of the new constitution, Article 35 of the draft civil constitution may be
inspiring. According to this article, “Citizenship is a fundamental right. Anybody
who gains this statute according to the principles set by the law is a citizen of the
Republic of Turkey.”!3

12 Speeches and declarations of General Kenan Evren, the President of the Republic of Turkey
(12 September 1981 — 12 September 1982), Bagsbakanlik Yayinlari, Ankara, 1982, p. 238

13 In the civil constitutional draft there are proposals with alternatives to motivate the
consensus about the subjects which are difficult to compromise in the TBMM. Article 35
of the draft relating to the citizenship is one of these. The abovementioned provision is the
third alternative of Article 35 of the draft.
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Liberalism versus prohihition

As mentioned above 1982 Constitution has been prepared with a perspective of
prohibitive philosophy based on the consideration that 1961 Constitution has
abolished the public order, has motivated the political polarity and has even
paved the way for terror and violence. According to the constituent power,
prohibition is one of the basic courses to re-establish and to safeguard the state
authority. Considering generally, 1982 Constitution contains all the rights and
liberties that a modern constitutional text should include. However these rights
and liberties are limited by a duty and responsibility notion which is a concept
possessed by authoritative systems. In the second paragraph of the Article 12 of
the Constitution with the title “Nature of Fundamental Rights and Freedoms”, a
rights concept bounded by duty and responsibility notions is regulated. Accor-
ding to this provision, “The fundamental rights and freedoms also comprise the
duties and responsibilities of the individual to the society, his or her family, and
other individuals”. The title of the second part of the Constitution is “Funda-
mental rights and duties”, the second chapter of this part is “Rights and duties
of the individual”, the third chapter is “Social and economic rights and duties”,
the fourth chapter is “Political rights and duties”, Article 42 is “Right and duty of
training and education”, and Article 49 is “Right and duty to work”.

The original text of the constitution, in its Article 13, has restricted all the
rights and liberties cumulatively. According to this provision, “Fundamental
rights and freedoms can be restricted by law with the aim of safeguarding the
indivisible integrity of the state with its territory and nation, the national sovere-
ignty, the republic, the national security, the public order, the public peace, the
public interest, general ethics, general health and furthermore depending on the
reasons regulated in the relevant articles of the constitution in conformity with
the letter and spirit of the constitution”. Hence a prohibitive system is established
in which restriction is the main principal, but acknowledgement and protection
of the liberties is exception. While in the amendment of Article 13, in 2001, achie-
vement of a general protective provision quality to this article is desired, it is
disputable to what extend this goal is achieved. Upon this amendment, general
reasons of restrictions included in this article are abolished and amended to the
other articles of the constitution which regulate the rights and freedoms. Thus,
in every provision which regulates the rights and freedoms, a rather long list of
reasons of restrictions exists. Furthermore, the 2001 amendment, add to Article
13, concepts of infringing upon essence, principle of proportionality, the requi-
rements of a secular republic which are inspired by the German law. Require-
ments of the democratic order of the society concept are kept as in the preceding
text. The statement of the provision that the restriction shall be in accordance
with these measures, expresses security proposed to the liberties. Neverthe-
less, to what extend the restrictions subject to the requirements of the secular
Republic guarantees the freedoms will depend on the meaning the constitu-
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tion judiciary lay on the secularity concept.!'# The Turkish Constitutional Court
accepts a compulsory secularism understanding!® up to now, while reviewing
the conformity of the laws to the constitution, as well as while judging the disso-
lution of the political parties. It is obvious that this understanding doesn’t induce
a favourable result for the freedoms.

Another provision of the 1982 Constitution which leads to rather too much
restriction of the rights and freedoms exists in Article 14 entitled “Prohibition of
Abuse of Fundamental Rights and Freedoms”. Prohibition of the abusing of the
rights has been acknowledged, for the first time, in the international agreements
and in the constitutions after the Second World War. The aim of this prohibition
is to defend the freedoms against the current of thoughts contrary to freedom
and democracy. For this reason, in modern world, prohibition of bad faith usage
is an additional guarantee to protect the freedoms against any violations caused
by state authority, society or the individuals. Article 14 of the 1982 Constitution
doesn’t offer any guarantee for the freedoms, on the contrary it offers an additi-
onal support to restrict those freedoms. Intention of this article, not related to
the destructive and spoiling actions which appeared in the concrete world, but
related to the actions which might appear in the concrete world is aroused from
its inclusion in the content of the ban. Thus, this article offers the lawmaker the
power to penalize the motive in a way fitting the authoritative systems. Consequ-
ently, provision in Article 4 is substantially mentioned among the justifications
in the judgments of the Constitutional Court related to the dissolution of the
political parties. In the 2001 amendments, while it is intended to change the
content of Article 4 in conformity with Article 17 of ECHR, it is doubtful in what
degree this goal has been realised. Because, this article, even after the amend-
ment, offers the legislator the power to penalize the motives, instead of actions.

As a result of these arguments Turkey should make its new constitution
suitable to the standards of universal human rights. The international agree-
ments to protect human rights which have been accepted in relation with the
organisations such as the United Nations and the Council of Europe that Turkey
is a party, jurisprudence of the ECtHR and the reports of Venice Commission
to protect the democratic values may be directive in regularisations of the new
constitution relating to the freedoms.

On the other hand, the new constitution should include provisions strengt-
hening the status of international agreements to induce a legal order in confor-
mity with the universal standards of the human rights. Actually, with this inten-
tion Article 90 of the Constitution has been amended and the provisions which
stipulate the superiority of the international agreements has been accepted,
while formerly international agreements were in equal rank as to the law. Accor-

14 For the arguments about this subject see Yazici, ibid, 2009a, pp. 95-96; Ziihtii Arslan,
Anayasa Teorisi (Theory of Constitution), Seckin Yayinlari, Ankara, 2005, pp. 160-161.

15 For a comparative study on the two kinds of secularism —compulsory and pasif secularism—
see Ahmet Kuru, Secularism and State Policies Toward Religion The United States, France,
and Turkey, Cambridge University Press, New York, 2009.

49



ding to the amended Article 90: “In the conflicts due to differences in provisions
on the same matter between the law and the international agreements in the
area of fundamental rights and freedoms duly put into effect, the provisions of
international agreements shall prevail.” This provision expresses a clear directive
to legislative, executive and judicial organs to apply the international agreements
on fundamental rights and freedoms, in case of conflict. However, in practice,
especially the judicial organs don’t act in conformity with this provision. There-
fore, the new constitution should reinforce the status of international agree-
ments more. In this regard, the provision in Article 67 of the civil constitution
draft which says, “Laws should not be contrary to the international agreements.”
And Article 117 which grants the constitutional court the power to review the
conformity of laws to the international agreements on the fundamental rights
and freedoms, may be taken into consideration.

Strengthening the state of law

The 1982 Constitution, in its Article 2, which stipulates the characteristics of
the Republic, specifies state of law principle among these characteristics. This
principal required the judicial review of all the actions and acts to be in accor-
dance with the law and safeguarding the structural and individual independence
of the judicial organs and individuals. However, 1982 Constitution has weakened
the security of the state of law by exempting some public operations from judicial
review. Moreover the Constitution converted the constitutional court which is
the guarantee of superiority of law in the democratic world and the Supreme
Council for Judges and Public Prosecutors (HSYK) which is the security of the
individual independence of the judicial staff to tutorship institutions adopting
the state’s official ideology.

Public acts which are granted exemption from judicial review: Article 125
of the

Constitution which stipulates the administrative judicial review, as a condition
of state of law, includes the provision which says, “All the actions and acts of
the administration are subject to judicial review.” However, the same provision
prevents the judicial review by exempting the acts of the President of the Republic
on his own competence and the decisions of the Supreme Military Council (YAS).
The amendment which is accepted on 12 September 2010, by partly abroga-
ting the exemptions granted to the YAS decisions, gives way to judicial review
of those decisions about discharging from the army. While this amendment is
favourable; it is not satisfactory since it doesn’t grant judicial review of all the
decisions. On the other hand, the judicial immunity offered by this article for
the acts of the president on his own competence continues its existence. Article
129 of the Constitution which stipulates the disciplinary proceedings of the
public servants, while offering judicial review of the disciplinary acts, it exempts
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the disciplinary acts about the warnings and reprimands from this review. The
amendment of the constitution on 12 September 2010 abrogated this exemption
so all the acts relating to disciplinary punishments are subject to judicial review.
Moreover, Article 159 of the Constitution includes a provision stating the impos-
sibility to appeal to judicial review against the rulings of the Supreme Council of
Judges and Public Prosecutors (HSYK). This exemption granted to the rulings of
the council by this article is partly nullified by the amendment accepted on 12
September 2010 and the rulings of the HSYK about discharging from the service
have been opened to judicial review. Preventing the judicial review against the
other rulings of the council including disciplinary punishments is a shortcoming
in regard to the state of law. On the other hand, paragraph 3 of the provisional
Article 15 of the Constitution has granted exemption to judicial review of all the
legislative acts of the National Security Council which was established on 12
September 1980 and enacted plenty of laws to restructure the country politically
through 1983. This exemption has also been nullified by the 2001 amendment
and the Constitutional Court’s judicial review of the laws and decrees accepted
by the council has become possible in case of objection. Finally Article 148 of
the Constitution offers exemption from judicial review for the decrees having the
force of law accepted as a consequence of unusual government procedures. This
regulation which deprives fundamental rights and freedoms from the security of
the state of law is still prevails its existence. However, the constitutional court has
succeeded to overcome the negative results of this immunity by its jurisdiction
developed up to the present.!6

Tutorship Institutions

One of the important characteristics of the 1982 Constitution is converting the
institutions which are security for the pluralistic democracy and state of law
in the western geography to tutorship organs. Tutorship signifies a model in
which the appointed power is superior to the elected power; military and civil
bureaucrats are restrictive and this restrictive role is aroused from ideological
criteria. Though with this aspect, tutorship, at first glance gives the impression
that it resembles pluralistic democracy, indeed it is entirely different. Pluralistic
democracy is based on the intention to prevent the accumulation of power at
the hands of the majority concluded from the fact that society cannot exhibit
an absolute homogeneity, that every society exhibits more or less some cultural,
political and social differences founded on religion, sect, language, race, ethni-
city, culture and class. For this reason, in the pluralistic democracies, the power
of the governing majority is restricted by the principles such as superiority of the
constitution, state of law and the separation of powers on behalf of the minori-

16 E.1990/25,K.1991/1,j.d.1.10.1991, AMKD, n.27.v. 1, p.100, 102; E. 1991/6, K. 1991/20, j.d.
7.3.1991, AMKD, n. 27, v. 1, p.375-421; E. 1990/25, K. 1991/1, j.d. 1.10.1991, AMKD. N.27,
v.1, p.101.
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ties. Thus, it is prevented that the groups which rely on the electoral majority to
see themselves as full power authority, the constitutional rights of the political
and social opposition are protected against the power of the majority and most
importantly a chance is given to the minorities to be the majority in the future,
changing the power through free elections. Existence of such a system requires
a democratic constitution which includes all the mechanisms of the state of
law. Hence, the power of the elected organs is restricted with the superiority
of a liberal and democratic constitution. Establishment of a constitutional and
administrative jurisdiction which exercises judicial review of all of the acts of
legislative and executive organs and administrative agencies; safeguarding the
impartiality and the independence of jurisdiction is an indispensible condition
for the pluralistic democracy. However, under the tutorship, the power of the
elected organs is supervised not from the point of superiority of constitution and
law, but from the point of the ideological expectations of the state elite. For this
reason, while the supervisory bodies of the pluralistic democracy are based on
conformity to law, the bodies of the tutorship are arbitrary. The supervising over
the elected organs in the pluralistic democracy is aimed at preventing the autoc-
ratic administration of the majority, securing the minorities’ rights and mainta-
ining the sustainability of democracy. On the contrary, tutorship supervision
neutralize the power of elected organs even if they are in conformity with the
law, consequently converted the electoral competition to a meaningless game
by nullifying the representative democracy and accountability. 1982 Constitu-
tion converted the establishments and mechanisms such as constitutional court,
council of jurisdiction and prohibition of the parties which are security for the
pluralistic democracy in the western world to the instruments of tutorship.

The Constitutional Court

One of the necessities of the pluralistic democracy and state of law is the limita-
tion of the power of the legislative majority with the rule of supremacy of the
constitution. This requires the judicial review of the laws in regard to the consti-
tution. While this review is exercised by a centralized constitutional jurisdiction
in the European democracies, it is exercised in the USA by the Supreme Court
which has also the function of cassation. In the centralized constitutional juris-
diction system, constitutional court annuls and abrogates the laws which it
identifies contrary to the constitution . This is, as Hans Kelsen’s words, a kind
of legislative operation. For this reason, even the constitutional courts, likewise
parliaments, are organs that should depend on democratic legality principal. As
the parliaments execute the legislative power through the authorization of the
people, also the constitutional courts should execute their power to nullify the
laws based on democratic legality they acquired through the people’s power. In
Germany, 8 of the totally 16 members of the constitutional court are appointed
by Federal Parliament (Bundestag), the other 8 members are appointed by
Federal Council (Bundesrat). Also in Hungary and Poland all the members of the
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constitutional court are appointed by the parliament. In France, 3 members of
the totally nine members of the constitutional court are elected by the president,
who is elected by the people and 6 members are elected by the presidents of
both of the councils. Hence, the will of the people has an indirect influence in
the appointment of all the members, total 9. In the Italian Constitutional Court
which has 15 members, 5 members are elected by the government, the other 5
members by the judiciary organ, and the last 5 are appointed by the joint session
of the parliament. In the Spanish Constitutional Court which is composed of 12
members, 4 members are by congress, the other 4 are by the senate, 2 members
are by the judiciary and the last 2 members are by the government appointed. In
the USA all the members of the Supreme Court, which also executes the judicial
review, are appointed by the president, and it is ratified by the Senate. Hence, the
democratic legality of the Supreme Court is supported by two sources.

Also the 1961 Constitution granted the power to appoint five regular and two
substitute members of the constitutional court to the TBMM. However, 1982
Constitution entirely abolished the power of the TBMM to appoint members,
and granted to the president the power to appoint all the members, eleven
regular, four substitute. According to the original text of Article 146 of the Consti-
tution: “The Constitutional Court is composed of eleven regular and four substi-
tute members. The president of the Republic appoints two regular and two
substitute members, the High Court of Appeals appoints two regular members
and one substitute member, the Council of State appoints one for each, among
the three for each candidate nominated for each vacant position by the general
assemblies of the Military High Court of Appeals, the High Military Administra-
tive Court and the Audit Court, from among their presidents and members by an
absolute majority of the total number of members; the President of the Republic
also appoints one member among the three candidates nominated by the Higher
Education Council among members of the teaching staff of institutions of higher
education who are not members of the council, and three regular members and
one substitute member among high administrative officers and lawyers.”

As may be observed, the President of the Republic appoints eight regular
members of the court among the candidates nominated by various institutions
indirectly and three regular and one substitute member among the candidates
whose qualifications identified in the constitution directly. Hence, the power to
appoint all the members of the supreme court is granted to the president who is
the most powerful tutorship organ created by the 1982 Constitution.!” Provisi-
onal Article 1 of the Constitution has included a provision joining the referendum
of the constitution with the election of General Kenan Evren who is the president

17 The constitution draft prepared by the Advisory Council has granted the president the
power to nominate all the members of the constitutional court directly. This provision
of the draft, upon request of General Evren has been changed by the Natoinal Security
Council and this power is converted to an indirect power, shared with various institutions.
Kenan Evren, Kenan Evren’in Anilari (Memories of Kenan Evren), volume 3, Milliyet
Yayinlari, istanbul, January 1991, pp. 284-285.
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of the National Security Council on the same voting paper. Consequently, all the
powers attributed to the president with this constitution shall be exercised in
conformity with the Turkish Military Force by General Kenan Evren during the
seven years following the enforcement of the constitution. It was aimed that a
member of the Turkish Military Force or at least a candidate who is approved
by the military force to be elected succeeding the completion of General Evren’s
term at the office. The anticipation of those who prepare the constitution about
the presidency can be acknowledged as the reason of granting the power to
appoint all the members of the Constitutional Court to the presidency. Therefore
this judiciary establishment which has significant powers such as judicial review
of the laws, dissolution of the political parties, proceedings of the supreme court
is not related to the people’s will but to the will of the state favourites.

The lack of democratic legality principal of the Constitutional Court caused
it to exceed its constitutional authority in its jurisdiction and approach conveni-
ence review departing from conformity review and to be converted to a tutorship
organ safeguarding the state’s official ideology instead of being a guardian of
freedoms and the supremacy of the constitution like the other contemporary
states. Political party dissolution judgments of the Supreme Court in most of the
cases against the political parties are the result of this tutorship consideration.

The amendment accepted on 12 September 2010, empowered the democ-
ratic legality of the constitutional court in a measure, by changing the composi-
tion of the members of the court on a limited scale. According to the amended
Article 146: The Constitutional Court shall be composed of 17 members.

Turkish Grand National Assembly shall appoint two members by secret ballot
from among the three candidates being nominated for each vacant office by the
general assembly of the Audit Court from among its president and members, and
one member from among the three candidates nominated by the bar presidents
from among the lawyers. (...)

The president of the republic shall appoint three members from the High
Court of Appeals, two members from the Council of State, one member from
Military High Court of Appeals, and one member from High Military Adminis-
trative Court from among the three candidates being nominated for each vacant
office by the general assemblies of each court from among their respective presi-
dents and members; three members at least two of them to be jurist from among
the three candidates nominated by the Higher Education Council from among
the members of the teaching staff of institutions of higher education who are
not members of the council, who serves on law, economy or political science
and four members from among the senior administrative officers, lawyers, first
degree judges and public prosecutors and constitutional court reporters who has
served at least five years as reporter.”

This amendment is not enough though it empowers the democratic legality
of the Constitutional Court. For this reason, in the new constitution the power to
appoint the more substantial part of the Constitutional Court should be granted to
Turkish Grand National Assembly, however executing this right by TBMM shall be
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based on qualified majority. In this context, the Article 112 of the civil constitutional

draft regulating the establishment of the Constitutional Court may be regarded as

an example by the constitution-makers. Article 112 of the draft is as follows:
“(1) The Constitutional Court shall be composed of 17 members.
(2) Turkish Grand National Assembly shall appoint eight members, at least
three of them to be among the professors serving on constitutional law,
administrative law or on political science with a majority of three fifths of
the total number of members. Four members by the Court of Cassation, four
members by the Council of State, one by the Audit Council by their respective
General Assemblies from among their respective presidents and members by
an absolute majority of the total number of members and by secret ballot.
(3) Teaching staff, senior administrative officers and lawyers shall be
required to be over the age of forty, to have completed their higher educa-
tion on law, political science, economic and administrative sciences, and
to have served at least for fifteen years in public service or to have practiced
as a lawyer for at least fifteen years.”

High Council of Judges and Public Prosecutors

One of the most important characteristics of the state of law is to offer institutional
and individual security for impartiality and independence to the judiciary which
control the state authority as to the conformity to law. 1982 Constitution in Article
9 aimed at institutional independence by the following provision: “Judicial power
shall be exercised by independent courts on behalf of the Turkish Nation.” Article
138 of the Constitution empowers more this institutional independence goal. The
first paragraph of the Article 138 is as follows: “Judges shall be independent in
exercising their duties; they shall give judgment in accordance with the Constitu-
tion, law, and their personal conviction conforming to the law.” Never the less it is
observed in fact that, sometimes political in other times military and civil burea-
ucratic agencies expose various declarations to the judiciary which commands,
demands, proposes or imposes. However, the major deficiency relating to the
impartiality and independence of judiciary is not safeguarding enough the indivi-
dual independence of the jurisdiction members in this constitution. Individual
independence requires the power to decide about the personal rights of the
jurisdiction members to be empowered to autonomous institutions. However,
autonomy requires safeguarding this institution against the probable impositions
that stems from the institution itself, as well as stemming from the political insti-
tutions such as legislative and executive. The autonomy of such kind of institu-
tions, generally named ‘Judicial Council’ is directly related to the composition of
their members, the method practised to appoint the members, the openness to
effective objection and judicial review. “Judicial Appointments” titled report!® of

18 Venice Commission, Judicial Appointments, 15 March 2007, CDL-JD (2007) 001rev, www.
venice.coe.int.
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the Venice Commission, an organ of the European Council, of which Turkey is
a member, and the opinion number 10 of the Consultative Council of European
Judges (CCJE)!? include propositions securing the impartiality and independence
of the jurisdiction members about the method to be practised in composition of
the members of the judicial council and appointment of the members. According
to these reports, the number of the members of the judicial council should be
proportional to the size of the judicial power and the composition of the members
should expose a mixed characteristic. The mixed structure requires the appoint-
ment of the majority of the council to be from the judicial profession, the other
portion of the members to be law professors, lawyers or business executives.
Judge members should be appointed among the judges and public prosecutors
of different ranks by their equals, so representative possibility should be offered
to all the judiciary. The members other than the judiciary should be appointed
by the qualified majority of the parliament, with this method democratic legality
and accountability should be granted to the council. The decisions of the judicial
council should be subject to an effective internal objection and judicial review.
1982 Constitution has granted to the HSYK the power to decide about the
personal rights of the judiciary. According to the Article 159 of the Constitution
the Minister of Justice is the president of HSYK, and the Undersecretary to the
Minister of Justice is an ordinary member. Three regular and three substitute
members of the HSYK are appointed by the President of The Republic from
among the three candidates nominated for each vacant office by the Court of
Appeals, two regular and two substitute members are appointed from among the
three candidates nominated for each vacant office by the Council of State. On the
other hand, it is not possible to appeal to any judicial review against the decisions
of the HSYK. As can be observed, 1982 Constitution offered the representative
capability only to the members of the two higher judicial institutions. Number
of members of the HSYK is not directly proportional to the extensiveness of the
judicial power in Turkey and representative power in the council doesn’t granted
to the judges and public prosecutors who are in office in the first degree general
and administrative courts. On the other hand, the deficiency of any members
appointed by the parliament in the council caused the HSYK to be inadequate
in regard to democratic legality and accountability. In addition to all of these,
there is a relationship between the Court of Appeals and the State Council that
causes professional cooptation. While Court of Appeals and the State Council
have empowered to nominate (a. 159), the HSYK empowered to nominate all the
members of the Court of Appeals (a. 154), and the State Council empowered to
nominate three fourths of the members (a. 155). Thus, at the top of the Supreme
Court a caste system is created which threatens the impartiality of the jurisdic-
tion members. This cooptative relation caused the council debatable in regard to
the public opinion especially in the recent years because of some of its decisions.

19 Consultative Council of European Judges (CCJE), Opinion no. 10 (2007), Strasbourg, 21-23
November 2007, http://www.coe.int/t/dghl/cooperation/ccje/textes/Avis_en.asp.
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The amendment of the constitution, accepted on 12 September 2010, has
changed significantly the member composition of the HSYK, the methods to be
exercised in appointing the members, the structure of the council and working
principals. According to the amended Article 159: “Council of Judges and Public
Prosecutors is composed of 22 regular and 12 substitute members; it works in
three departments.

The president of the council is the Minister of Justice. Undersecretary of
the Ministry of Justice is an ordinary member. Regular members of the council
are appointed by the President of the Republic from among the academicians
who are in office in the law branches of the institutions of higher education
and lawyers whose qualifications are defined in the law; three regular and three
substitute members are appointed by the general assembly of the Court of
Appeals from among the members of the court; two regular and two substitute
members are appointed by the general assembly of the Council of State from
among the members of the council; one regular and one substitute member is
appointed by the general assembly of the Turkish Justice Academy from among
its members; seven regular and four substitute members are appointed by the
judges and public prosecutors of the general courts from among the judges and
public prosecutors who are in first rank and who hasn’t lost the qualifications
to be first rank; three regular and two substitute members are appointed by the
judges and public prosecutors of the administrative courts who are in first rank
and who hasn’t lost the qualifications to be first rank, for four years.”

As can be observed, this amendment has increased the number of members
of the HSYK in proportion to the extensiveness of the judicial mechanism. It
provides the members to be chosen from various sources and representation of
all the steps of the judiciary in this organ. This amendment has terminated the
indirect power in appointing the members of the HSYK granted to the president
in the Article 159. Instead of this indirect power, the power to appoint directly
four members has been granted to the president. It is a deficiency not to be
granted any power to TBMM in appointing members.

Additionally, by approving the council to operate in the form of general
assembly and three departments an effective internal audit system has been
created. Furthermore, by opening the way to judicial review against the decisions
of the council about the punishment of abolishing the official service, a signifi-
cant obstacle in front of the state of law has been overcome. Finally, the duty
of the Inspection Committee of the Ministry of Justice has been restricted by
auditing judicial service, so the power to review the judges and public prosecu-
tors has been granted to the Inspector Committee of HSYK. All these revisions
have created a system safeguarding the individual independence of the judicial
personnel more effectively. Finally the amendment of the constitution has
provided a separate general secretary, a budget independent of the Ministry
of Justice and an estate of its own for the council. All of these revisions have
countervailed a significant portion of the critics all along against the council.
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The amendment of the constitution, while keeping the existence of the Justice
Minister and its undersecretary, has made the positions of these two members
from the executive power symbolic. According to the new regulation of the
constitution (Article 159 paragraph 7), Justice Minister cannot participate in the
operations of the departments. This matter has been repeated also in Article 6 of
the Law of HSYK?® which has been put in force on November 18, 2010. Moreover,
the law (Article 6) has regulated that the Justice Minister cannot participate in
the General Assembly concerning the disciplinary operations. According to the
amended Article 159 paragraph 9 of the constitution the disciplinary operations
of the jurisdiction personnel may be exercised, upon the request of the relevant
department (Third Department) and approval of the Justice Minister. Further-
more the General Secretary shall be appointed by the minister among the three
candidates nominated by the General Assembly of HSYK. Thus, the position
of the Justice Minister has become symbolic. And in Article 8 (paragraph 3) of
the HSYK law, it is regulated that the Undersecretary of the Ministry of Justice
cannot be the president of any department. According to Article 8 paragraph 1,
the undersecretary is the member of the First Department. When the duties of
the departments examined, the duties of the second and third departments seem
more significant than the first. These observations show that the position of the
undersecretary in the council is not as powerful as one thinks.

Articles 29 and 30 of the law regulating the quorum for the meetings of the
General Assembly and the departments display that the Justice Minister and the
undersecretary cannot block the meetings by not participating in the General
Assembly or in the meetings of the First Department. According to Article 29, the
General Assembly meets under the presidency of the Justice Minister. When the
General Assembly specifies the subject to be discussed and demands the meeting
with absolute majority of the General Assembly’s members the Justice Minister
ought to call the Assembly for the meeting. The quorum for the meeting of the
General Assembly is 15 and the quorum of decision is the absolute majority of
the participants. This article displays that the justice minister doesn’t have an
alternative as not calling for the meeting even if he or she wishes. Furthermore,
quorum for meetings of the General Assembly is 15 and 15 members of the total
22 members are from the judicial origin. In this case, the members of the judicial
origin are enough to reach the quorum for the meetings.

Article 30 of the law regulates the quorum for meetings and decisions. The
departments are composed of seven members and the quorum for meeting is
five and the quorum of decision is the absolute majority of the participants.
Moreover, the absolute majority of the total members of each department specif-

20 The government has applied to the Venice Commission and has asked opinion about
the draft of the law. And the commission has remarked positively in its report, about the
provisions maintaining the restructuring of the council, either in the amendment of the
constitution or the following HSYK law. Venice commission, 17-18 December, “Interim
opinion on the Draft Law on the High Council for Judges and Prosecuters (of 27 September
2010) of Turkey”, CDL-AD(2010)042.
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ying the subject to be discussed can actuate the department’s president for the
call of the meeting. Therefore, neither the Justice Minister has the power to block
the meeting of the General Assembly nor the undersecretary as a member of
the department has the power to block the meeting of the First Department.?!
Turkey, in its new Constitution, regulating the High Council of the Judges and
Public Prosecutors may keep the text of Article 159 amended on 10 September
2010, with minor amendments. The new constitution may grant to the TBMM,
as it is in the original text of 1961 constitution the power to appoint a portion of
the members, aiming at empowering the democratic legality and accountability
of the council. 1961 Constitution, in its Article 143, has granted to the TBMM the
power to appoint 1/3 of the members of the council which is called ‘High Council
of Judges’ and which is composed of 18 regular and five substitute members.
Therefore, it will be enough to offer the power of appointing the members of the
HSYK which has been granted to the President of the Republic by the amended
Article 159 to the TBMM, in the new Constitution. Actually, since the system of
election of the president by the people is admitted in the amended Article 102,
the appointment of the members of the council by the president who is elected
by the people can empower the democratic legality of the council. Therefore, if
the new constitution grants the people the power to elect the president, to keep
the power of the president to appoint members of the HSYK in the new consti-
tution may be considered as a factor which empowers the democratic legality
of the council. Finally the new constitution should grant the possibility of the
judicial review for all the acts of the council including the disciplinary punish-
ments, thus it must empower the individual independence of the jurisdiction
personnel, in conformity with the requirements of the state of law.

Party Prohibhitions

One of the domains in which the tutorship tendency of the 1982 Constitution is
actualised is the party prohibitions. The rule concerning the probability of the
party prohibitions has been admitted for the first time in the 1949 Bonn Constitu-
tion. The Article 21 of that constitution which regulates the party prohibitions is as
follows: “Parties that, by reason of their aims or the behaviour of their adherents,
seek to undermine or abolish the free democratic basic order or to endanger
the existence of the Federal Republic of Germany shall be unconstitutional. The
Federal Constitutional Court shall rule on the question of unconstitutionality.
Details shall be regulated by federal laws.” The goal of this article is to protect the
democratic order, against the parties wishing to destroy this order using the means
of this order. For this reason, party prohibitions are one of the means maintaining
the protection of the pluralistic democracy. Consequently, only the Socialist State

21 For adetailed opinion on this subject see Serap Yazici, “Yeni HSYK ve yargl mensuplarinin
bagimsizligi (The new HSYK and the independence of the jurisdiction personel)”, Star,
Acgtk Goriis, 26.12.2010.
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Party, having the tendency of national socialism and the Communist Party has
been closed by the constitutional court. Moreover, it must not be forgotten that
the decision about the dissolution of the National Socialist Party has been judged
in an epoch in which the sorrowful experiences of the Nazi government has been
vivid in the memories. And the decision about the dissolution of the Communist
Party has been judged during the protective reflex of the cold war years. For this
reason, the freedom of the political parties is the principal rule; restriction of this
liberty by dissolution punishment is only an exception. It was admitted for the
first time in the 1961 Constitution that the political parties might be closed in
case of the breach of the constitution prohibitions. During the 19 years in which
this constitution is in force the constitutional court has judged the dissolution of
six political parties. However, 1982 Constitution has regulated all the freedoms
generally and the freedom of political parties specifically in a restrictive unders-
tanding. Although this constitution includes the expression, “Political parties are
indispensable elements of democratic political life.” (Article 68 paragraph 2). It
has restricted the political freedoms excessively by displaying (Article 68 parag-
raph 4) numerous restrictive concepts which lead to the dissolution of the political
parties. On the other hand, 1982 c-Constitution has made the political parties
subject to the dissolution punishment not just because of their political actions
but also because of the goals they identify by the expressions in their programs
and regulations. Besides, Political Parties Law (No. 2820) which is enforced on 24
April 1983, after the acceptance of the 1982 Constitution has created new prohibi-
tion reasons that enlarge the dissolution reasons defined in the constitution. These
regulations of the Political Parties Law which are contrary even to the authorita-
rian and restrictive provisions of the 1982 Constitution is written in Article 80 titled
“Protection of the principle of uniqueness of the state”, in Article 81 titled “Preven-
tion of minority creation”, and in Article 89 titled “Protecting the position of the
Presidency of Religious Affairs”. Thus the legal area granted to the political parties
is bound not because of the protection of democratic pluralisation against the
progressions which are contrary to democracy, but because of protection of the
State’s official ideology. And this created a regulation in which the prohibition of
the parties is regular, but freedom of the political parties is exceptional. Consequ-
ently the constitutional court has ruled the dissolution of 19 political parties in
the 1982 Constitution era. It is clear that these dissolution judgments don'’t serve
the protection of democratic pluralism, don’t conform to the universal values of
democracy and realised tough tutorship superintendence. Applications against
the dissolution judgments of the Constitutional Court to the ECtHR, after Turkey’s
acceptance of right to individual application to the ECtHR in the year 1987, it was
ruled that all these dissolution decisions but one has breached the Convention.
The ECtHR, in its judgment , recently proclaimed, has declared the dissolution of
HADEP by the Constitutional Court in 2003 as a breach of the Convention.

The 1982 Constitution includes supplementary prohibitions that worsen the
dissolution decisions besides the provisions that have facilitated the ruling of
dissolution judgements. According to the original text of Article 84 of the Consti-
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tution: “The membership of a member of parliament whose statements and acts
are cited in the final judgement of the Constitutional Court as having caused the
dissolution of the party and all the other members of parliament of the party who
are the members of the dissolved party at the opening date of the case which has
been concluded with a dissolution judgement shall terminate on the date of the
opening date of the dissolution case; the membership of all the other members
of parliament who are the party members shall terminate on the date of the
notification of the dissolution judgement to the presidency of the Turkish Grand
National Assembly.” (paragraph 5) According to the paragraph 7 of Article 69 of
the original text: “While the founders and the directors of all ranks of the party
that is dissolved permanently cannot be the founders, directors and auditors in
a new political party, any new political party which the majority of the members
are composed of the members of the dissolved party cannot be founded too.”
These provisions have been amended in 1995 and the scope of political prohi-
bitions has been lessened to some extent. According to the amended Article 84:
“The membership of a member of parliament whose statements and acts are
cited in the final judgement by the Constitutional Court as having caused the
permanent dissolution of the party shall terminate on the date when the judge-
ment including its justifications are published in the Official Gazette. The presi-
dency of the Turkish Grand National Assembly shall immediately take the neces-
sary action concerning the decision and inform the General Assembly” (parag-
raph 5). According to the amended Article 69: “(...) The members, including the
founders of a political party whose acts or statements have caused the party to
be dissolved permanently cannot be founders, members, directors or auditors
in any other party for a period of five years from the date of publication in the
Official Gazette of the Constitutional Court’s final decision including its justifica-
tions for permanently closing the party.” (paras. 8 and 9) Despite these amend-
ments political prohibitions are still in conflict with Article 3 of Protocol No. 1
to the ECHR. Consequently ECtHR has ruled in relation to the dissolution of the
parties that Turkey has breached the Article 3 of Protocol No. 1 upon the appli-
cations of the members of parliament and the party members who are subject to
political party dissolution depending on Article 84 and 69 of the Constitution.??
The political ban written in the last paragraph of Article 84 has been abolished
in the amendment of the Constitution accepted on 12 September 2010. But the
political ban written in the paragraph 7 of Article 69 still exists.

It is obvious that the party prohibitions included in the 1982 Constitution
contradict the provisions of the ECHR, jurisdiction of the ECtHR and the 1999
report of the Venice Commission entitled “Guidelines on Prohibition and Disso-
lution of Political Parties and Analogous Measures”. According to this report:
“Prohibition or enforced dissolution of political parties may only be justified in
the case of parties which advocate the use of violence or use violence as a political

22 For the details of the judgments of the ECHR in regard to the Turkey’s violation of Article 3
of Protocol No. 1 see Yazicy, ibid, 2009a, pp. 39-46.
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means to overthrow the democratic constitutional order, thereby abolishing the
rights and freedoms guaranteed by the constitution. The fact alone that a party
advocates a peaceful change of the constitution should not be sufficient for its
prohibition or dissolution.”?3 1999 Report of the Venice Commission has been
prepared as a guideline for all the member states of the Council of Europe. But
too widely practice of the party dissolution decisions in Turkey, urged the Venice
Commission to prepare a report to evaluate the party prohibitions practised only
in Turkey and to prepare a special report which includes proposals to Turkey.
Two significant subjects have been pointed out by the commission in the report
titled “Venice Commission, Opinion on the Constitutional and Legal Provi-
sions Relevant to the Prohibition of Political Parties in Turkey”2* which has been
published in March 2009, upon the request of the Council of Europe Parliamen-
tary Assembly. The first point is the numerousness of the reasons which encou-
rage the dissolution of the political parties and the obscure and ambiguous
concepts on which the reasons are based on. According to the report this speci-
alty offers the constitutional court a wide discretionary power while deciding on
the dissolution of the parties. Moreover the report points out the significance of
the procedure followed during the cases concerning party dissolution. According
to the report, the power to file a case against a political party for the dissolution of
the party should be granted to the organs which are accountable and which can
take responsibility for the probable political results of this case. As it is pointed
out in the report, in Germany this power is granted to the Federal Parliament or
to one of the Federal Councils or to the Federal Government. In Spain the power
to file an application is granted to the government or to one of the two chambers
of the parliament and to Ministerio Fiscal in other words to the public prose-
cutor who is appointed by the government and who is for this reason indirectly
accountable. And in Turkey the power to file an application for the dissolution
has been granted to the Chief Public Prosecutor of the Court of Appeals. The
Chief Public Prosecutor practises this power either on its own or upon request.
The power to request is granted to the Justice Minister upon the decision of the
Council of Ministers or to the political parties according to the Article 100 of the
Law on Political Parties. However, the power of the political parties concerning
this request has been on conditions such as they should participate in the last
parliamentary elections and/or should have a party group in the parliament. Up
to now, the Chief Public Prosecutor of the Court of Appeals has filed all the appli-
cations on its own. This concrete position proved that the procedure of filing an
application mentioned in the report provides a significant guarantee in regard to
political party freedom. The justice and development party has regulated a provi-

23 Venice Commission, Guidelines on Prohibition and Dissolution of Political Parties and
Analogous Measures, Venice, 10-11 December 1999, CDL-INF (2000) I, www.venice.coe.
int.

24 Venice Commission, Opinion on the Constitutional and Legal Provisions Relevant to the
Prohibition of Political Parties in Turkey, Venice, 13-14 March 2009, CDL-AD (/2009)006,
www.venice.coe.int.
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sion that changes the procedure of the party dissolution cases in the last package
of the constitution amendment proposed to the TBMM. According to the provi-
sion written in the Article 8 of the package: “The cases about the dissolution of the
political parties are filed upon the request of the Chief Public Prosecutor of the
Court of Appeals and the authorization of the commission given by the two thirds
majority and secret ballot and concluded by the final jurisdiction of the constitu-
tional court.” However, this provision of the package has been removed from the
package since it doesn’t receive the necessary 330 “yes” vote which is stipulated in
Article 175 of the Constitution in the TBMM. Thereby Chief Public Prosecutor of
the Court of Appeals keeps its power to file an application on its own.

Turkey, in its new constitution should regulate the freedom of political
parties in conformity with the fundamentals of democratic pluralism and repre-
sentative democracy. In the provision of the new constitution which regulates
the dissolution punishment of the political parties, the ECHR and its attached
protocols, jurisprudence of ECtHR, the regulation of especially the Article 20
of the United Nations Convention on Political and Civil Rights, the internati-
onal texts such as 1999 and 2009 reports of the Venice Commission should be
considered. Moreover, the power to file an application for dissolution on its own
should not be granted to the Chief Public Prosecutor of the Court of Cassation,
the power should be granted to accountable institutions and organs in confor-
mity with the 2009 report of the Venice Commission. All these expositions show
the necessity of the preparation of an entirely new constitution to create a new
constitutional order that conforms to the contemporary standards of human
rights and democratic values. The new constitution should adopt a conception
contrary to the authoritative, nationalistic, restrictive and tutorial philosophy
of the 1982 constitution. Preparation and acceptance of this kind of constitu-
tion will have an encouraging role in resolving the deep-rooted political, social
and cultural problems which have been cumulated for many years in Turkey.
However, to think that the only determinant is the constitutional engineering
would be far from the reality and a too optimistic anticipation. Human will
shall make the provisions of the constitution exercisable. Thereby, as the enact-
ment of a more liberal and more democratic constitution, also the decisiveness
of those actors who participate in the implementation of this constitution in
solving the encountered problems within the limits of law with a democratic
and liberal mentality is essential. Besides, democratic idealism necessitates the
various parts of the society acknowledge the existence of each other and tolerate
any kind of differences. And this points out that all the society ought to reach a
more democratic and liberal political culture. Formation of this kind of culture
is a process much more tiresome which necessitates more patience and labour
rather than the preparation of a democratic and liberal constitution which forms
the fundamentals of this culture.
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SULEYMAN GELEBi, PRESIDENT OF DISK (CONFEDERATION OF
PROGRESSIVE TRADE UNIONS OF TURKEY)

A campaign for a libertarian,
egalitarian and democratic new
Constitution has just started

Regretfully, we observe that some segments of Europe supporting freedoms and
social rights adopt an opinion that “Turkey becomes more democratic after the
referendum”. Before the referendum, we, as DiSK, invited our members and the
followers of democracy and freedom to vote for “NO”. We explained in detail
the reasons for the “NO” vote both within our own country and to the European
public via a letter sent to the EP members.

DiSK shared its call for a “egalitarian, libertarian, democratic and social new
Constitution” with the public and clearly expressed the reasons for its “No” vote
during the referendum process, as it had intervened in every historical develop-
ment experienced in our country in accordance with the benefit of the people
and employees since its foundation with a sense of social responsibility. We
shared the reasons for our call towards the “No” vote with the European public
by sending a letter signed together with many intellectuals and scholars to the EP
members.

After 28 years of straitjacketing of Turkey by the 12 September junta, today,
the partial amendments in the 1982 Constitution which had been determined
by the political power pursuant to its own necessities and by ignoring the social
compromise were approved in the referendum, with a turnout of 72%, by a 58%
“yes” vote against a 42% “no” vote. While we reserve our critiques on the content
and process of this referendum resulted with an outcome “to be suffered” by all
Turkey, we respect to the “choice” of the people.

When we look at the view emerged as a result of the referendum; it can be
said that we now face with the AKP (Justice and Development Party) Constitu-
tion “legalizing” the 12 September 1980 Constitution and disapproved by the
majority of people as voters. This is because, with these amendments, the way
is entirely cleared for the deep-rooted implementation of the economic policies
applied since 24 January 1980 Decisions to date. On the other hand, by estab-
lishing a constitutional provision adopting the understanding of “the judiciary
cannot exercise discretionary review” all barriers against privatizations and
unsecured labour are eliminated; and the right to strike of civil servants is prohi-
bited.
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By increasing the control of the government on the judiciary, AKP’s longing to
build a power in line with its own political perceptions has gained one more step;
tutorship has not been eliminated. On the contrary, it has been tried to crack
the door open to the transition to “the Presidency System”, which demonstrates
the real intention of AKP. However, it should be noted that; the Constitutional
amendment passed by the “yes” vote of 22 million voters out of total 52 million
voters can neither be interpreted as “clearing the way for the Presidency system”
nor the percentage of 58% amount as an approval of the continuation of the AKP
rule. The results of the referendum clearly shows that the majority of the voter
population has objected to the legalization of the 12 September Constitution and
has demanded a libertarian, egalitarian, democratic and social new constitution.
In this sense, it is inevitable that, during the following process the concerns of
the society shall be removed and a new egalitarian, libertarian, democratic and
social constitution enabling the society to live together equally, freely and peace-
fully all together with the differences shall be made with the approval of the large
segments of the society through their organizations.

It won’t be wrong to say that the AKP government does not have any word left
after the Constitutional amendment passed mostly by nationalist/conservative
vote. The AKP government has tried to suppress the increasing demands of public
towards democratic rights and freedoms by claiming their “incompatibility with
the Constitution” and during the referendum process, has promised to provide
these rights and freedoms through the approval of their Constitutional amend-
ments. Under these circumstances, considering the Constitutional amendments
has removed the encumbrances claimed by AKP, now it should meet the right and
freedom demands which are the real needs of the public and labourers, mainly
the regulations related to the Union Law no. 2821-2822, which is a product of the
12 September junta, and with the laws on strike and collective labour agreement.

Besides, AKP now should confirm the truth of its words as “retaliate upon
the 12 September junta” that were placed on the centre of its politics during
the referendum process and should eliminate all results of the 12 September by
judging the junta members. First of all, the government should give the building
belonging to our DISK/Genel-Is (General Workers Union) ~which has been seized
by the 12 September junta and for a period allocated for the use of the Constitu-
tional Court- to the workers who are the real owners. When we, as DiSK, talked
about freedom, we mean to say “freedom for everyone”. DiSK has objected both
to the 27 April declaration issued while your Government is in power and also
to the lawsuit filed in request for the closure of AKP. The democracy criteria and
the democratic approach of DiSK remained the same since its foundation; DISK
does not apply democracy only to itself.

Only the ones who owe their existence to the status quo, tutorship and coups
defend the status quo, tutorship and coups. DISK was not founded as a result of
the coups, status quo or tutorship; therefore it does not need to defend them.
On the contrary, all of these come into existence against DISK and the segments
represented by DiSK.
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The AKP government stands too far away from the democracy as well as
opposing the labourers. The AKP government continues its practices such as:
= Sticking the labourers with the bill for crisis,
=== Forcing the workers to subcontracting, contract, flexible production, Article
4-C (temporary staff),
= | eaving the workers unemployed through its privatization policies,
== Enslaving the workers via “Special Employment Offices” destroying the
union rights and other social rights by aiming to hire workers,
=== Putting a reservation on Articles 5 and 6 of the European Social Charter,
=== Jsurping the rights of education and health through contributions or “trans-
formation projects”,

== Enacting the SSGSS (Social Security and General Health Insurance) Law that
deems retirement in grave proper for the workers and demolishing all acqui-
sitions of social state,

=== By not using the Unemployment Insurance Fund pursuant to its real purpose,
wishing to transfer it to capital, instead of its real owners, thus workers for
their difficult times,

=== Trying to usurp the severance payments of labourers entitled by their honest
years of working,

=== Not amending the laws no 2821-2822 for 9 years;

=== Wishing to grab the unions by throat with punishments and audits imposed
under the name of financial audits through the laws enacted in the middle of
the night,

= Closing EMEKLI-SEN (Retired Workers Union) through the lawsuits filed by
the Ministry of Interior itself and filing lawsuits in request for the closure of

CIFTCI-SEN (Farmers’ Union) and GENC-SEN (Students’ Union),
== [gnoring union rights including strike and collective agreement for public

servants.

And, your Government that stays on the blacklists of ILO as a result of its oppres-
sive policies on working life is making regulations that brings union rights and
freedoms by the Constitutional amendment but we have not heard it, is that so?
Those amendments do not bring any freedom; not to mention that they contain
a backward regulation than the present laws and do nothing but maintain the
stability of the 12 September mentality.

Some segments impute us as “pro-coup” just because we voted for “No” on
the constitutional referendum. I have tried to describe how democrat and how
worker-friendly AKP is. I have some difficulties in understanding that, on the
one hand DISK, which struggles against was closed after the 12 September coup
d’état and its directors were tried under the death penalty, becoming “pro-coup”
and on the other hand AKP becoming a democrat. These are attempts to distort
the agenda. The real agenda of millions of labourers who are the real owners
of this country is evident: unemployment, poverty, justice and the democracy
problem. To protect their acquired rights, their labour, their bread, their elbow
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grease; to have rights and freedoms in order to live humanely; and to live in a
democratic, social and equitable country.

What our country needs to have in the present century is a libertarian,
egalitarian and democratic new constitution. Our struggle towards this goal
enters into a new phase on the morning of 13 September 2010. Our struggle will
continue.
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0ZTURK TURKDOGAN, PRESIDENT, HUMAN RIGHTS ASSOCIATION OF
TURKEY (IHD)

Democratisation process in the
light of the new constitution

First of all, a photograph of various human rights issues in Turkey should be
taken in the light of a series of data. Today the number of prisoners in Turkey
has risen from 59.428 to over 119.000 since the end of 2002 when Ak Parti (Justice
and Development Party) came to power. There has been a 100 percent increase.
Almost half of these prisoners are arrested awaiting trial. Also, nearly 2300 of
them are juveniles. Among juvenile prisoners, around 80 percent is arrested. This
fact continuously violates the Convention on the Rights of Child. The principle of
the best interest of the child is not respected. By the end of 2002, when Ak Party
came to power, the number of cases initiated under the Anti-Terror Law was 472;
and the number of persons that had been put on trial was 975, whereas in the
year of 2008 these numbers became 2754 and 6851 respectively. There has been
approximately a 700 percent increase. Concerning the crime of “Alienating the
Public from Military Service”: while in 2002 there were two cases initiated against
conscientious objectors, this number was climbed to 16 within the year of 2008.

Those data show that the problems in Turkey concerning human rights have
not come to an end. For sure, there is a progress compared to 1990s. However, it
is not enough. The Turkish Constitution is still not coherent with the principles of
openness, participation and pluralism. In Turkey, the “National Security Policy
Document”, commonly known as “The Red Book”, is considered as “the secret
constitution”. This demonstrates that the fundamental civic rights and freedoms
are not guaranteed at all. In fact, the Grand National Assembly of Turkey (TBMM)
is not even informed of that document. These types of documents should be
avoided in the prospective new constitution.

The constitutional amendments approved by the referendum, held on
September 2010, achieved merely a minor progress. However, no further action
was undertaken in accordance with the judgments of the European Court of
Human Rights (ECtHR) against Turkey, primarily on the “freedom of expression”
as well as on the “elimination of compulsory religious education” and “conscien-
tious objection”. For that matter, in the prospective new constitution the practice
of compulsory religious education should be excluded, the right to conscientious
objection should be included and the freedom of expression should be guaran-
teed in full compliance with the ECtHR jurisprudence.
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If the new constitution complies with the democratic principles of plura-
lity and participation, it would facilitate the settlement of the Kurdish problem.
Many issues may be solved through the recognition of distinct ethnical and
religious groups and their right to protect and maintain their own language and
culture. In addition, pursuant to the principle of participation, many mandates
of the central government should be assigned to the local authorities through the
implementation of “the principle of decentralization”.

The prospective new constitution should not include any ideological
content. As long as the “official ideology” involved in the current constitution is
retained, democratisation of the Republic cannot be achieved. The new constitu-
tion should be build upon human rights. The definition of the citizenship should
be redefined based on an upper identity wherein everyone can express himself/
herself.

Turkey should live the process of new constitution-making also as a confron-
tation process. The search of the human rights advocates for justice will persist.
It is essential to reveal the crimes committed by the system in the past. Therefore
we recommend a Truth Commission to be formed.

In order to achieve progress with regard to human rights, the government
has to leave its “security-oriented human rights” policy. In this context, the
grounds of discrimination should be redefined in accordance with the inter-
national instruments; and concepts such as ethnic origin, faith, sexual orienta-
tion should be included in the equality provision. A Committee for Equality and
Fight Against Discrimination should be established. A Human Rights Institution
should be formed pursuant to the UN Paris Principles. The optional protocol of
the Convention Against Torture should be ratified forthwith and non-govern-
mental organizations should be included in the effective fight against torture.

In Turkey “right to a fair trial” and “right to personal security and liberty” are
often violated. Through basic regulations to be made under the new constitution,
it should be prevented to arrest citizens on easy terms, special courts should be
removed and the investigation procedures should be lawfully implemented.

Concerning the questions addressed to me:

1. IHD recognizes the sexual orientation or freedom of sexual choice. In
this regard, IHD deals with LGBTT (lesbian, gay, bisexual, travestite and
transsexual) rights under the title of “Discrimination” within the body of
the Human Rights Common Platform (IHOP). It also interrelates with the
organizations set up by LGBTT individuals.

2. In my opinion, the most significant derogation made through the consti-
tutional amendments approved by the referendum dated 12 September
2010 appears as the de facto defunctionalization of the “Collective Barga-
ining Right of Civil Servants”. With that amendment, in case of a dispute
under collective agreement, the High Board of Arbitration decisions are
rendered binding. As it stands, civil servants are clearly exposed to a strike
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ban. This can be given as an example for the negative approach of this
government in regard with the economic and social rights.

. The branches and representatives of the Human Rights Association (IHD)

conduct campaigns for the “right to environment” together with other
organizations and individuals. Our local branches have taken parts within
the Initiative to Save Hasankeyf, local platform against HEPPs (hydroele-
ctric power plants) and initiatives to save ancient cities.
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CAN PAKER, PRESIDENT OF TESEV

Democratisation process in
Turkey

I would like to express my opinions concerning the democratisation process.
Democratisation process is rather a social dynamics than a legal one; In other
words, the results of social dynamics are eventually recorded as legal ones. In my
view, the socio-dynamics that has been created by socioeconomic foundations is
the decisive factor. From this perspective, regarding the democratisation process
in Turkey we ought to start briefly from the history. Turkey is a republic that
has been established by a military-civil bureaucracy. The military-civil burea-
ucracy has foreseen this as a society to be shaped entirely by itself. Whether it
is right or wrong is a matter of debate, but perhaps it may even be considered
right regarding those times. This has gone on as such an established system so
that a two-level politics has been enforced for years in Turkey. The upper level
was occupied by the military-civil bureaucracy and they determined the real
politics: namely the Cyprus issue; the European issue; the Kurdish issue; the
issue of religion; and the issue of secularity. They were all shaped by the political
decisions of that level.

On the other hand, the lower level was occupied by political parties for
years. Merely economical decisions were taken there. Perhaps the corruption
emerged within the political parties in the past years or might be in relation with
the lack of any other movement area. But, as a result of the development of the
world, namely growing globalization, especially the increasing effectiveness of
movements of money, the opening of Turkey to the world via a liberal economy
during the Ozal era plus the establishment of industrial zones all across Anatolia,
Turkey has started to evolve into another sociological structure. Within the
original structure, i.e. the structure created by the military-civil bureaucracy, the
majority of the population was from rural areas. On the other hand, there was
an entrepreneur class surrounding this founder military-civil bureaucracy and
a middle class evolving around them. After years of this status quo, by virtue of
the abovementioned socioeconomic evolution, a new entrepreneur class and a
middle class surrounding it has started to arise in Anatolia.

The present Turkey has been uplifted from two billion dollar exportation to a
hundred and forty billion dollar exportation not solely by the entrepreneur class
built by military-civil bureaucracy. A second entrepreneur class known by all of
us as Anatolian Tigers and the middle class created around it have been formed.
The specialty of the middle class is its dissimilarity with rural class, rural commu-
nity, its request for diversity and consequently its demand for freedom.
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In the rural population, everything is homogeneous, similar to each other.
However, as it starts to evolve into a middle class, the society starts to differentiate
and demands diversity. Also the ability to live with diversities means freedom.
Accordingly, Turkey has evolved to a situation demanding new freedoms in
such a socioeconomic evolution by, on the one hand, so-called classic entrepre-
neurs, let’s call them middle class, and on the other hand by Anatolian entrep-
reneur and middle class; even though their relationship with each other is partly
contentious. This is because they are still in the process of getting used to each
other. Classic middle class asks from where the others have come up. On the
other hand, the newcomers are in a perception as they are being treated unfairly.
In my opinion, this conflict will soon be resolved via economic dynamics.

But more importantly, this is a call for democratisation accompanying the
evolution of middle class. And this call for democratisation is a protest against
the abovementioned military-civil bureaucracy to run the high level politics.
That is to say, due to the socioeconomic dynamics it is now generally accepted
that this politics shall not and should not be done by the appointed, that it
should be done by the elected. If you consider, it is no doubt a matter of courage
that the topics which cannot be questioned until today has suddenly come to be
challenged, such as the resistance of AK Parti (Justice and Development Party) to
the 27 April memorandum, but rather than that, a clear sign of a social maturity
and a mass population supporting this. We can multiply the examples, but as we
all see in the course of time, the military-civil bureaucracy has gradually lost and
still continue to lose its political strength in parallel with that social demand.

In addition, with the recent constitutional amendment the judiciary named
as civil bureaucracy also has decreased or even lost its effect on politics. Now
everyone discusses whether this constitutional amendment would lead to a
civil tutorship or not. This is another matter of debate. In the former system we
experienced legal catastrophes such as a scandal of article 367, a party closure,
an annulment of a parliamentary decision affirmed by 411 members, blocking
the way to civil judiciary for members of military and dismissal of Semdinli
Public Prosecutor Ferhat Sarikaya from profession. Therefore, I don’t know what
the new position shall be, but I know for certain that the former situation was
disagreeable. The important thing is that, now, the military-civil bureaucracy has
very little effect on politics.

Hence, we are passing through a very critical period, so that any political
movement cannot trust the state and military-civil bureaucracy anymore. From
now on, the only authority that any political movement would trust would be
the popular vote and they can only act depending upon this popular vote. If
they don’t act accordingly, then the Turkish people would, as they did before,
definitely overthrow them. Therefore, I think we now stand on a crucial point,
because for the first time Turkey has turned a very significant democratic corner
and I consider that the constitution and laws will be structured in accordance
with the popular vote thereafter.
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M. SEZGIN TANRIKULU, DR. ATT., HUMAN RIGHTS FOUNDATION OF TURKEY

The implementation of the
constitution needs a mentality
favouring democracy, justice,
rule of law and freedoms

Before stating my opinion and suggestions regarding the main subject of the
meeting, I would like to draw your attention, especially the attention of our
friends who are participating from abroad, to an issue: In Turkey, if you actually
do not want something to be done, if you intend to prevent a change or spread
some mystery on demands and ideas for a change or want to block those efforts,
it is sufficient to throw out that mysterious phrase of “things are not what they
seem to be.”

The meaning and values attributed to this short phrase in Turkish is capable
of ceasing and interrupting even the most innocent and basic changes. In
general, this short phrase implies that Turkey has “its own unique circums-
tances”; behind such demands “there are hidden desires, internal and external
powers —internal and external enemies, so to speak- craving to divide, split and
destabilize the country”. This implication has almost become a social paranoia.

For this reason, whatever constitution you make or law you enact, without
transforming this mentality, prevailing particularly in the institutions imple-
menting the law and generally in political-social life, into a mentality favouring
democracy, justice, rule of law and freedoms, the actual amendments do not and
can not have a practical or enforceable significance.

I would like to put forward two concrete examples closely pertaining to our
subject in order to clarify the aforementioned political-social reality.
=== For example, today, the measure of “arrestment” has become one of the

most critical violations of law, justice and freedom in Turkey in regard to the
right of liberty and security of a person. According to the official data of the
Ministry of Justice, more than 50% of the people who are now being held in
penal and enforcement institutions are under arrest. They are not convicted
prisoners and the number of those whose arrestment period has been
reached to 10 years cannot be neglected. Even though there is no definite
number available, it is remarkable that such practices are more broadly
prevalent, particularly among the prisoners arrested as a result of accusa-
tions due to the political crimes or the crimes against the state.
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Well, is there a deficiency of legislation causing these unfair practices? In my
opinion, even though there are great shortcomings in other issues, there is no
constitutional or legislative deficiency in this particular one... On the contrary,
it is a mentality and political determination deficiency problem. Article 19 of the
Constitution is well-known. Even if you enact a new constitution, the wording
of this provision would be more or less the same and nothing else. As a matter
of fact, this provision is a repetition of Article 5 of the European Convention on
Human Rights (ECHR) which has caused Turkey’s condemnation several times.

There are hundreds of judgements of the European Court of Human Rights
(ECtHR) against Turkey regarding Article 5 violations and there is a standard
reached by these judgments, in other words there is a status which should
constitute jurisprudence according to the provisions of the Constitution of the
Republic of Turkey. Ongoing grave violations, in spite of the Constitution provi-
sions to be abided by and of the ECtHR jurisprudence to be complied with, is a
situation related to the mentality mentioned at the beginning and its protection
and/or preservation by political powers for whatever reason...
=== Another example is the new Turkish Criminal Code and the new Code of

Criminal Procedures which were presented as great reform in 2005.

Prior to the entry into force of these codes, we, as Diyarbakir Bar Association,
drew attention to the possible violations of nowadays in our disregarded obser-
vations.

The outcome is ohvious

Today, in judicial bureaucracy and in political will regarding judicial decisions
prevails a mentality “not just mildly protect, but broadly and entirely protect the
State.” The partial amendments and improvements carried on by the present
Government in this regard, particularly as a consequence of the EU harmoni-
zation process has not yet changed this fact. Therefore, changing this mentality
essentially is a foremost priority.

These facts that I presented with concrete examples signifies the prevai-
ling mentality in judicial bureaucracy and acknowledgement of this mentality’s
discretion politically and socially. For this reason, one of the main things to be
done primarily, in terms of law, justice and freedoms, not only amending the
legislation but also bringing adjustments to these amendments in behalf of
freedom, law and justice without leaving discretion to judges and prosecutors in
that extent.

Concerning the Constitutional Amendment
When Mr Giinter Verheugen, the former European Commissioner for Enlar-
gement, arrived at Diyarbakir, he was welcomed with the banners written

“Welcome Fellow Citizen Verhuegen” in Turkish, English and Kurdish. The
emphasis of the banners was to the idea of citizenship and, in particular, to “the
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constitutional citizenship”. This signified an expectation from the EU integration
process, particularly the expectation of the Kurdish people, who were deprived
of all citizenship rights in terms of existence with their own identity. The message
on the banners contained the demand for a new constitution based on equality,
freedom and justice in every respect. Certainly, the matter intended to be empha-
sized in the message on the banners was whether the EU takes into account the
Copenhagen criteria or the Ankara criteria. In other words, the message given in
Diyarbakir was mainly a message for the EU to justify the basic political criteria
of the Turkey’s membership process.

However, what has happened up to now?

In the EU’s progress reports on Turkey, the statements on democracy, human
rights, minority and cultural rights have not changed since those days. None the
less, there has been no serious warning or sanction against this. Turkey has not
been forced on fundamental human rights and democracy issues, such as the
Kurdish language, the Law on Political Parties, the definition of minorities and
minority rights; on the contrary, a political environment has been set in accor-
dance with the intentions of the government and the anti-EU supporters through
featuring issues such as Cyprus and the Ankara Agreement.

On the other hand, unfortunately, there have been no serious steps taken by
the AKP (Justice and Development Party) government regarding the aforemen-
tioned issues in Turkey. Even the constitutional amendments approved with the
referendum held on 12 September 2010 that is considered as the most compre-
hensive step within this process did not rule out the need of a new constitution.
In fact, these amendments are made to strengthen the present constitution. With
this constitutional amendment, confidence could have been originated on the
path to the solution of the Kurdish issue, in fact, the most fundamental issue of
Turkey, but in essence, an issue of fundamental human rights and democracy.

However, the AKP Government missed another opportunity due to its
uncompromising and distant from dialogue attitude. For this reason, Turkey is
still locked on the new, civil constitution target. Even the Government cannot
contradict this situation and postpones this process until the outcome of the
next elections in spite of having a considerable majority regarding the contem-
porary democracies, in the Turkish Parliament.

The Constitutional amendment approved with a significant rate of 58%
through the referendum held on 12 September 2010 represented strong will
for freedom and change. If the amendment package had been expanded, most
probably, the approval rate would have been higher. As an example to this
matter, I can express the inclusion of a new definition of citizenship on which
every segment of the society would compromise, into the package. An amend-
ment made together with an agreement reached on some other important
articles would have played a leading role in the solution of Turkey’s “Kurdish
issue”, consequently also in the solution of the problems of democracy, law and

75



justice. However, as stated, unfortunately, this opportunity and possibility, with
its considerable aspects was missed.

In my opinion, in the light of the aforementioned facts, primarily, four funda-
mental subjects emerge concerning constitutional regulations considered in
respect of democracy, freedom, law and justice in Turkey: These subjects are
constitutional priorities, prepared together with plenty of jurists, in consensus,
particularly for peaceful, democratic, permanent, acceptable basis for the
solution of the Kurdish issue and consequently, for expanding democracy and
freedoms in Turkey.
= First of all, the definition of the citizenship should be altered once again in a

pluralist manner. An acceptable definition of citizenship could be as follows:

“Citizenship is a fundamental right. No discrimination based on religion,

language, race, ethnicity, etc. shall be made in acquiring and enjoying the

citizenship of the Turkish Republic. Rules on acquiring the citizenship right
shall be determined by law. No one shall be deprived of the citizenship of the
Turkish Republic without its consent.” A new definition of citizenship as
above will meet the expectations on this matter.
=== Secondly, to adopt a legal approach respectful to different cultural values,
notably, cultural varieties and mother tongue. The main issue in this regard
is to be able to use mother tongue, notably in education, in every aspect of
life (including also the public sphere). To adopt the approach in the Consti-
tution that education and teaching in mother tongue is a fundamental right
would greatly contribute to the solution of the problem.

=== Thirdly, to shape political participation in accordance with the principle of

‘fair representation’. To create circumstances for association of the Kurdish

people, freely, with their own identity and in line with their demands as long

as not involving, inciting or resorting to violence would strengthen the belief
that the issue could be solved by democratic tools. At the same time, such

a situation would eliminate fluctuations and perceptions in social life as to

the actual sides of the problem, as well as, social legitimacy for resorting to

violence as a method of claiming justice. Certainly, in addition to this, at the
same time, the election threshold should be regulated in order to be able
to reflect the political will of all the segments of the society and at a level
comparable to contemporary democracies.

==m Fourthly, to strengthen the local authorities, as presented in the 2001 Draft

Constitution of the Turkish Bar Association. Through such a reform, it would

be possible to form regional authorities and to create a new, more democ-

ratic and liberal administrative structuring based on decentralization for
entire Turkey.
During the preparation of the new constitution, besides these topics that could
be the key to the solution of the Kurdish issue without resorting to violence,
there are series of adjustments to be made in respect of justice and truth. In this
regard, main things to be done are to establish “justice and truth commissions”
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to enable coming to terms with the past and confrontation, as well as, to enact
laws to enable equal participation in social and political life.

Lastly, I would like to stress that I am aware and conscious of the fact that
it is not possible to realise at once the accounts summed up above. The main
issue is to stage a decisive political and social will. As well as for this reason, we
could state that in the process of the solution of the Kurdish issue, referred as
“democratic opening”, we are not behind the starting point but nonetheless also
not even one step further, at present.
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